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THE 



PREFACE. 



IN order to fill up that interval which 
ufually takes place between -a call to 
the Bar and an introduftion to bufinefs^ 
it has been recommended to young men to 
apply tiiemfelves to (bme particular branch 
of the law; and deemed not altogether un- 
pardonable in them, fometimes to lay the 
refult of their enquiries before the public* 
It was this motive that led the Compilei: 
of the following Cases to attend the Com^^ 
mittees of the Houfe of Commons, ap- 
pointed 
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PREFACE- h 

j>ointedby Mr. Grenville's A&y to detetmme 
Controverted Eledions. He hopes the A* 
ture of the undertaking may afibrd an excufe 
for ofFermg his Notes to the perufal of the 
Public ; as to report the arguments of 
others^ is a talk which, at the ianoe time 
that it may deferve the praife of utility^ 
requires little more than a competent (hare 
cf induftry to execute* 

It may perhaps be laid, that Reports of 
Eiedion Cafes are lefs ncceflary than they 
were, fince the late aft which makes the 
determinations of Committees unappealed 
from within a year, conclufiveof the ri^ts 
of feleftion in boroughs. But though tlie 
fame queftion of right cannot, generally 
ipeaking, arife again in the fame place^ a 
iimilar queftion may occur in other bo* 
ro\ighs : and, at all events, thofe who ate 
interefted in the determination, will wi& 

to 
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to kiiow on what grounds it was fbuhdcd, 
Jind to receisrc fome more fatisfadory re- 
ply than " Ita Icxfcripta tjir 

The Reporter has not added many Notes 
to the Cafes he has hitherto coUeded ; as 
he will think himfelf fufficiently happy if 
he fhall be allowed to have given with to- 
lerable accuracy the fubftance of thofe ar- 
guments which he heard with fo muth 
pleafure and inftruftion. 

He deliberated much at firft, whether 
he (hould condenfe the fpecches of the 
learned gentlemen enjployed as counfel in 
opening and fumming up the cafes, into 
one vgumenty as has been done by Mr' 
' pouoLAS and Mn Luders, in their valu- 
able publications ; or whether he (hould 
^ve them more fully. In the form in which 
they were delivered. He was naturally in- 
fluenced 
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fluenced by thi? example of works which 
the Public. has fb juflly received with ap- 
probation ; arid in departing from that ex- 
ample, has only to plead his motives as his 
excufe; which were, a confcioufnefs that 
he could not do complete juftice to many 
of the arguments by the fulleft report; and 
a dread that he might ftill do greater in- 
juftice, by attewpting to throw feveral of 
them together into a method of his own. 
Another reafon which induced him to give 
the arguments fo much at length was, 
that it is impoflible to fay on what points 
the decifion of a committee turns, as the 
committees do not communicate the reafons 
which induce them fo to decide. He has, 
however, frequently been fenfible of the 
difadvantage which this plan fubjefted him 
to, of almoft unavoidably touching two oc 
three times upon the fame argument in the 
courfe of a report ; but he flattered himfelf, 

upon 
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|ui PREFACE, 

Vpm the wjiolOf th^t he ihouU thus be en^ 
abled to reoder the narrative more fluent 
and peripicuous. He has^ al the iame time^ 
endeavoured to avcMd lepeupoo^as much z% 
poffibk, and has, on that account, bcei| 
led to omit many of the arguments whicl) 
were ufed by couq(el in funumng up the 
evidence, where they had been already 
touched upon by the gentlemen who opene^ 
|he cafe* 

If, hpweyer^ any of the arguments, 
from the manner in which they arc ftated, 
ihould appear to be incorre^^, he would 6n- 
cerely apologize to any gentleman whon^ 
he may have mifreprefented, if he were not 
fenfible that the blame will be imputed to the 
reporter alone^ on whom it ought to fall. 

• He muft, at the fame time, in juftice to 
himfelf, obferve, that he attended during 
the who/e proceedings^ in evciy one pf the 

cafes 
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PREFACE, aUJ 

f afes he has reported in thi$ Volume^ thiol^r 
4ng it better to ibte a few ca^ with a^ 
much accviracy as he wa$ mafter of, than 
fp attempt to report all that were heard ;; 
whlphy as leyeral of tlie committees fat a( 
the fame time, mufl have led him to n&; 
^leGt fbme of them, perhaps at. an import 
tant moment. He ha^ aUb embraced every 
ppportunitjr that occurred, of confuUing thq 
l^inutes of the Committees : and begs leave 
here to return his thanks to thofe gentle^ 
men who have favoured him with a fight 
^f papers relating to the different caufes* 

Auguft, 1791. 
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The Double Return 

for the BoxdvoH of 

HELLSTON, 

In the County of Cox, M w A 1. 1. 
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The Committee met on Friday the 17th Day of 
December^ 1 79O9 and was compofed of the follow- 
ing Gentlemen : 

Sir Adam Fergafon^ Bart* Chairman. 

R. B* Johnftone, Efq. 

Sir Martin B. Folkes, Bait* 

SirH. G. Calthorpe, Bart. 

Francis Fane, Efq. • 

John Crewe, Efq, 

John Galley Knight, Efq. 

Henry Thorntoni Efq, 

Daniel Parker Coke, Efq. 

Williadn MiIls,iEfq. / 

Lord Grey, 

John Heathcote, £/q.j 

George Graham, Efq, 

NOMINJEE.S, 

Right Hon. William Wyndham^ 
Bamber Gafcoync, £fq« 

PitUloners on one Returpf 
Sir Gilbert Elliot, Bart. and Stephen LufhingtoUiCfq. 
and certain El^fSors in the;^ be^.alf. 

Counsel, 
Mr. Douglas, Mr. Eaft. 



Pititioners on the other Return f 

James Bland Burgefs and Charles Abbot, Efquir^f^ 
and Richard fenhall Eiedor in their behalf. 

Counsel, 
Mr* Partridge, Mr. Law, and Mr. Chambr<« 
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THE 

CASE 

Qf the Double Return for the Borough of 

HELLSTON. 

TH E petitions of the eledors contained the 
fame allegations with tbofe of the refpec- 
tive members returned, and were as follow : 

That of the Rev. John Pa&more, and fe^ 
vcral freemeri of the borough, ftatcd. That the 
faid Pafinore was mayor of the borough of 
Hellilon, and that at the laft eledtion of Mem- 
bers to ferve in parliament for the faid borough. 
Sir Gilbert Elliot, Bart. Stephen LuQiington, 
James Bland Burgefs, and Charles Abbot, 
Efquires, were propofed as candidates to re* 
prefent the iaid borough in parliament : That 
the flieriff of the county of Cornwall delivered 
the precept for the eledtion of Members to the 
petitioner, the faid John Pafmore; and the 
petitioners, and other perfons, being a great 
majority, legally entitled to vote at the faid 
eledion, voted for the faid Sir Gilbert Elliot and 
the faid Stephen Lufliington; who were duly 
B 2 eleftedy 
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clcfted, and were returned by the petitioner, 
John Pafmore, to the flierilF of the county of 
Cornwall, who annexed the return to the writ of 
eleftion, and tranfmicted the fame to the office 
of the clerk of the crown : That one Richard 
Penhall took upon himfelf to prefide at another 
pretended eledion for the faid borough ; at 
which the faid Richard Penhall took upon him- 
felf to vote for the faid James Bland Burgefe 
and Charles Abbot ; and the faid Richard Pen- 
hall, without any lawful authority, hath re- 
turned the faid James B. Burgefs and Charles 
Abbot, as members for the faid borough, al- 
though no other perfon, fave the faid Richard 
Penhall, voted for the faid James Bland Burgefs 
'and Charles Abbot : and the faid (herifF hath ac- 
cepted and annexed the faid laft mentioned re-^ 
turn alfo to his writ of eleftion, and tranfmitted 
the fame to the office of the clerk of the crown : 
That the faid Richard Penhall claimed to vote 
as a freeman of the faid borough, pretending to 
have been ele^ed to fuch franchifc, under a 
charter granted to the faid borough, in the 27th 
year of the reign of Queen Elizabeth, although 
in truth, the faid Richard Penhall is not duly 
elefted a freeman according to the provilions of 
the faid charter, but was elefted by the mayor 
and freemen only, and in the fame manner as 
all the other pretended freemen of the faid 

borough. 
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borough, who claimed their franchifes under the 
laid charter, and who were oufted by the judg* 
ment of his Majefty's Court of King's Bench ; 
and although the corporation created by the faid 
charter is dilTolved : and that the faid James 
Blaiid Burgefs and Charles Abbot have been 
unduFy elefted and returned as rcprefentativcs 
of .the faid borough, to the great injury of die 
petitioners, the petitioners therefore hope, 
&c. 

The petition of Richard Penhallftated, That 
he was the only furviving freeman of the ancient 
borough ot Hellfton, in the county of Cornwall ; 
and that the petitioner and his predeceflbrs, 
freemen of the faid borough, have long enjoyed 
the privilege of elefting two burgefles to ferve 
in Parliament for the faid borough: That 
divers perfons, inhabitants of the town of HclU 
fton,_and others, on the third day of September, 
1 774, procured a charter to pafs the Great Seal, 
whereby a new corporation was declared to be 
erefted, and the privilege of elefting to parlia- 
ment forthe faid borough, granted to the corpora- 
tion, conftituted thereby : That the petitioner, 
and others, the majority of the then fubfifting 
members of the old corporation, conceiving the 
faidchartcrtobeamanifeft violatbn of their rights 
and priviledges, oppofed the paffing of the fame 
in every ftage of its progrefs : THat on the 12th 
B 3 day 
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d9.y c^ September, 1774^ ^^ ^^iA charter was' 
firft brought to the Guildhall of the faid borough;. 
4Qd chepetkioAer> and others^ being a majority 
of the then fubfifting members of the old corpo- 
latioo^ being^ aflembled in the Guildhall pf the 
feid borough, on the faid 12th day of September, 
1 774, unanimouily refufed to accept the iame ; 
and it (till remains unaccepted : That Richard 
{iitchins, £fq, flieriff of the faid. county, fent 
his precept Tor elefting two burgeflcs, &c. ta 
the Reverend Jolin Pafmore, clerk, who claims 
10 be mayor of the faid borough, under the faid 
charter, inflead of fending the fame to the 
petitioner who had the fole right to receive 
fuch precept, and to execute the fame as re« 
turning officer : That the eleffcion of burgefficff . 
came on the 2iift day of June laft, when James 
Bland Bulges and Charles Abbot, Efqrs. Sir 
Gilbert Elliot, Bart, and Stephen Lufliington, 
Jlfij* were candidates : That the petitioner be- 
ing the only remaining freeman of the faid 
borough, who had a voice in the faid elcftion, 
voted for the faid James Bland Burges and 
Charles Abbot, who were thereby duly elcAed ; 
and accordingly the petitioner executed an in- 
denture of return of them to the faid Richard 
Hitchins, who received the lame : That lindei: 
colour of the royal charter, fo granted asafbrc- 
feiid, the feid John Pafmore took a poll,, and 

admitted 
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jidiftitted gr^at numbcrsolTperfons' wI>o hirti no 
right to vote, nor 'claimecj any other right than 
fijch as they pretehdecl' to derive under the faid 
charter, to poll for the faid Sir Gilbert Elliot 
and Stephen Lufliingfon; and hath uriwarfah- 
tably retufhed theni . as members for the faid 
borough to the faid flieriff, who hath not 6nTy 
anndxfed to his writ the^ return fo made by the 
petitidncf, but alfq the return fo made by *the 
fjud John Pafmofe,' in prejudice of the. faid 
James Bland Surges and Charles Abbot, -who 
only ought to hiave Been returned, and in vio- 
lation of the rights of the petitioner ; who 
therefore prays, &c. 

There is n6 deterfriuiatiart of the rig^ of 
deftion in the borough of Hellftori. 

Mr. DouGt AS. , 

The petitions being ready^ 

Mr. DoiTGLAs faid he had the honour, of. 

attending as Counfcl for Sir Gilbert Elliot gnd 

Mr. LuQiington, and alfo 6n behalf of the' 

mayor, whofc return being immtdiattly ailnexfidi 

to the writ, was entitled to be firft conlidered {iC). 

At the laft cleftion there were two fets .of) 

candidates, and two fets of eleftors;— — . 

thofc who voted for §ir Gilbert Elliot and 

Mr. Lufliington were members of the corpora* 

tion of Hellfton : they vQted at the i)oll of; 

{m) By the fianding order of x8th March, 1727-8. 

B4 . die 
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the mayor of the borough j and ^1 who voted 
at that poll had declared io i^vour of hU clients. 
Oppofed i(x this unanimoiis voige of the corpo- 
ration, there ftood a gentleman who cljumed to 
himfclf the cxclufive privilege of Tending two 
reprefentattv^s to parliament ; and contended be- 
ficksj that he was the legal returning ofHcer of 
the^placc* He thoi^ht he -might argue, that 
wh^re there was» only, one elcftof there could 
not be a. niajprity. of voices ; but he muft admit, 
that if the right aflejrted by the oppofite Gen- 
tlemen was eftabjifh<?d . to be legal, . they had 
a majority of one , and all. Having ftated thus 
much, he had briefly laid" before the committee 
the qudlipn in difputc :.he (hould endeavour to 
prove, that tl^c. right- of cledion was in thofc 
perfons who voted for his clients ; and it would 
then be incumbent on his adverfaries to prove 
that that right belonged to Penhall, and to hioi 
cxclufively. . It was afdmittcd oh all fidesj that 
HeUfton was a very ^cient corporation by pre- 
(bription, fome of its returns to Parliament in 
dite reign of Edward I. being extant. Its 
rights had been confirmed by feveral ancient 
charters, particularly one of Elizabeth, which 
dircfted its component parts to be a mayor, 

four aldermen, and an indefinite number of 

» 

free.lieh, under the title of Mayor and Com- 
monalty. This charter likewife prefcribed the 
' . •:» mode 
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mode in which the right bcident to all corpora- 
tions of perpetuating themfelvcs (hould be exer« 
cifed. From the freemen the mayor and aldermeiv 
were to be choieii; and the body of freemen was 
to be fupplied by new members^ defied by the 
mayor^ the aldermen^ and the old freemen.— 
Notwithftanding thefe diredioos of the charter, 
a cuftom^ fandioned by a preteaded bye-law of 
equal date with the grant, had exided, by which, 
the mayor and aldermen beftowed the freedom, 
of the borough, without confultingthe freemen; 
and this proceeding was never queflioned till 
1769, when the oppofite intercft of anunfuc- 
cefsful candidate brought on a difcuilion of hy 
which terminated in a deciiion of the Houfe of 
Lords; declaring that fuch a bye-law being a 
violation of the charter, was illegal (a). It 
was pleaded, that the conmionalty had af- 
fcnted to this bye-law, and fo found by the 
jury ; but it was argued by Mi;. Thurlowe, 
and agreed by Lord Mansfield, that this was 
immaterial, as the commonalty bad no power 
to interfere in making bye- laws which was given 
by the charter to the common-council, com- 
pofcd of the mayor and aldermen. The fuc- 
cefsful party puflicd its vidory to the utmoft, 

(a) The cafe was the King againft Abraham Head. See 
Bur. 2515. 

and 
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aiid at length deftroycd the edrporarion, which, 
bj proccffcs of qno warranie^ was reduced to 
Mine membtrs. The mtjOTj or head, was ouft- 
t^l and one of the nine dymg^-there at kft re- 
Maabcd only fix freemen and two capital b^rgef- 
fcs. Even tli^fe were attacked ; but the court 
•f King's BencK having about iBat tinie- (on oc- 
€a£bh of fo«e dHputci in the feoroiigh of Win- 
ehelfea) drawn up a rufe for flie government of 
ks own difcretton, n^t to grant informations 
igainft fuch freemen as (hould have poflcffed 
their title de faSlo/ for twenty years, refufed the 
mfermation which was moved for agaiiift one 
•f tboie eight perfims, becatifc the period of 
lO years had juft clapfed between the firft mo^ 
don and the motion to make the rule abfbhite. 
The corporation being thus incapable of 
pcrpctontiDg itfelf, and reduced to a fituation 
in which it cdulrf attain none of thofc beneficial 
ends for which it was created, the moft re- 
fpedkable inhabitants of the borough joined in a 
jffctition to the crovrn for a new grant. The 
praftice of the crown, in cafes of fuch magni- 
tude, is extremely cautious, in order to exclude 
aUpoflTibilityoffuiprifcThe petition isofcourfe 
referred to the ccnimittec of the privy council, 
Vrho confide k to the opinion of the attorney 
and folicitor-general ; if their report is favoura- 
ble^ it is refunded to affiimc rtie form of a bill 

before 
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before the lord privy feal; by him it is rrfcrrcd 
to the great feal for another examination ; and 
the parties arc either heard themfclve5, or by. 
counfel^ in every ftage of the buiinefs* 

The petition and draught of the charter 
having gone through tliefe feveral tribunab, and 
. fome alterations having been made in it^ a new 
charter was, in 1 773, dircfted to the feveral per* 
fons named in it (amongft whom were the eight 
ancient freemen) and accepted by tb^di all^ 
excepting fix of the old corporation^ who ^ad 
uniformly oppofed the grants and at lail reje&-> 
ed it. Soon after the acceptance of the charter, 
the general de&idn in 1 774 took place, when a 
return was made by the tie w mayor, and another 
by Mr. Penhall and his colleagues. A commit- 
tee of the Houfe of Commons undoubtedly did 
decide that the latter return was the legal one ; 
but the arguments in ks favour, were, ift. That 
the new charter was void ; and, ^dly. If it were 
valid, that the new freemen had not been in 
poffeffion of their franchifes a full year before 
the election, according to the terms of the 
Durham aft. In 1781, when the fame con teft 
again took place, and was followed by the fame 
decilion, the latter argument could not apply ; 
but by the abftraft queftion which was put to 
Mr. Lee, and which he anfwered in the nega^ 
tive, the committee hinted very plainly on what 

ground 
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groond tbcy founded their opinion. The qud- 
tioD was^ whether the crown has a power to 
grant a charter againft all oppofition of the old 
corporators; and whether, if it be not accepted, 
it is •valid? The' preliminary qiieftion, there- 
fore, on which, according to the plain fenfe of 
mankind, tlie whole right of eledion hinges, is 
the validity or invalidity of the new charter. 
The committee were taught to believe the char- 
ter void ;- biit fince thofc difcuffions, we have 
an exprefs deciiton of the Court of King's 
Bench that it wai valid (j), and that Pafmore, 
the then mayor, whofc tide under, the grant 
y-as litigated, was. the legal mayor. The 
committee had now that defideratumj which 
former <ommittces wanted; but though he 
wiflied to rely on the authority of the King's 
Bench- unappeajed from, he was willing to can- 
vafs again thofe authorities on which the judges 
of that court pronounced an unanimous opi- 
nion ; and he thought he could demonflratc 
by the confequcnce of their opmion, that the 
moment thofe fix Gentlemen refufed to accept 
the charter, that moment they ceafcd to be 
freemen, and would find it difficult to date by 
what right i!icy pretended to vote r.i the prefcnt 
cleilion. 

•» The Kin^n];amft Pafanorc, y Term R^p. P. i^^. 

He 
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He had always been of opinion, that com* 
mittees (hould pay a proper deference Co the 
decifions of their predeceflbrs ; but he begged 
leave to fugged^ that greater attention (houid 
be paid to the dire(ft deciiion of a court com- 
petent to inveftigate the queftion of the cxift- 
encc of the corporation of Hellilon, than to the 
opinion of a committee merely confidering it as 
a collateral difcufTion. There is beiides a dif- 
ference in point of faA between the prefent and 
the former /late of the queftion. While there 
were fix freemen alive, they might be fakl to 
be the fucceflbrs and reprefentatives of the old 
corporation aggregate ; and in point of fa& tfaef 
did a6t in an aggregat€ capacity. But by the 
death of five of the fix, we^iave a fole member 
of a corporation aggregate ; here is a charter in 
terms conflituting an aggregate body, but which 
in , fad confifts of one pedbn ! One roan 
may perhaps make a good ele&ion where the 
right of eledtion is aduail}' in many, becaufe 
by their filence he may be fuppofed to vote 
for them, as well as for himfelf ; but where a 
corporation aggregate is reduced by the above 
circumilances to one member, he conceived 
the corporation is gone ; and if the right oi 
voting muft be claimed through the corpora- 
tion, that tight is alfo at an end when the 
corporation through which it is derived ceafiB 
xo exift. He was aware that Lord Mansfield 
^ had 
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had cxpr«ifcd a. cioubt in the cafe ef Colcheftcr 
and Seaber^ Whether, though the corporation 
WES gone, the remaining freemen might not 
exercife their right of common, or vote for 
membera of parlian^nt. This, however, was 
but an extrajudicial opinio)i, and not delivered 
with any certainty. The cafe was this : There 
was^a debt owing by one Seaber to the old cor- 
potration ^of Colch^er ; which, like that of 
Hellfton, was diilblved. A new charter was 
granted, and the new corporation fued the ex- 
ecutor of the debtor ; who pleaded he owed 
them nodiing, as the old corporation, to whom 
he was debtor, had ceafed to exifl:« The court 
pver-ruled the plea; for, faid they, as the re- 
maining members of the old corporation ac- 
cepted the new charter, the new charter was, 
properly fpeaking, a charter of reftora(;ion, and 
there was ftill extaiit a fcintilla juris fuffi- 
cient to prefcrve alive, and give efficacy to 
their former rights. The opinion therefore of 
Lord Mansfield as to the right of common, was 
not necefTarily connefted with the queftion, and 
completely negatived by that of Lord Holt in 
Jl/bby and PHfite Raym. 952; who exprefely 
fays, that thefe rights ate vefted in the entire 
community. 

Lord Holt was a mod enlightened lawyer, 
. and a man of unqueflioaed integrity ; for he op- 

pofed 
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pofed both houfes alike, when be thou^t tbqr 
claimed improper privileges. la Alhby ud 
White, he maintained, in oppoiition to Ac 
HauCe of Commons, and three of the juc^es 
of his court, that an aftion lay againlt the ie« 
turning officer forrefufingaa ejedoc^s v<»e; 
^nd that the injury was cognizable in a coiat 
of law as well as by the Houfe of Comoyms* 
Standing however fingle in hts opinion, judg- 
ment was given for the defendants ; bii£ that 
judgmeot was afterwards reverfed upon a wdc 
of error, and Lord Holt's dodrine acknow- 
ledged to be right. On the other hand, ia dio 
Earl of Banbury 's cafe, he refilled the elibits of die 
faoufe of lords, to throw his trial for the murdar 
of Capt. Lawfon, on the courts of common law. 
See Raym* p. io« To his opinion , therefore, on 
conflitutionaJ queftions, the greateft defeinace 
miift be paid ; and it is diredly oppofite to tiie 
idea thrown out in Colchefter and Seaber. As 
to boroughs, he fays, they arc of two fort^ ; 
ift. Where the eleftors give their voices by 
neafon of their biirghcrfliip ; that is, by realoA 
of their holding burgage* tenures ; and IJecondiy, 
by their being members of the corporation. 
The committee will, obferve, that he does not 
Ciy, by reafon of their being freemen, or having 
been once elected, but exprefsly by cheir 
being members of the corporation; and 

accordingly 
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and accordingly, in Mellor and Spateman (tf), 
which is quoted by Lx)rd Holt, a freeman juf- 
dfies a trefpafs, by pleading that the corpora- 
tion, of which he was a member, exifted, and 
had a right of common ; and the court (aid^ 
they liked the plea. If then the corporation is 
diilblved when it has loft its head, and has no. 
longer the power of perpetuating itfelf, or of 
fulfilling the intent of its creation — (which has 
been decided iti many cafes, and by the unani- 
mous opinion of the judges in the King and 
Tafmore) how can it be faid that the rights 
of individuals furvive the body politic } But 
furely it is the duty of the crown to preferve the 
reprefentarion of the people. When the old 
corporation was at an end, it was the duty of 
the crown to eredt a new one ; and this, accord- 
ing to Lord Holt, is the only way in which 
the crown can grant the privilege of fending 
members to parliament. See alfo, iz Co. 120. 
Hob. 1 5. But ,if it can grant that privilege 
to a corporation, it may furely, by every prin- 
ciple of law, annex conditions and limitations 
to its grant, which is a voluntary a& of its fa* 
vour; and this will fufficientiy juftify the alte- 
rations admitted into the new charter of Hell* 
flon, which were adopted after mature delibe- 
ration^ and formed upon the conftant practice 

(a) I Samid. 343* 

of 



Digitized by VjOOQIC 



HELLSTON. t; 

of the former corporation (tf). Lord Coke in- 
deed, fpeaking of the rights of eledioa in his 
4 Inft. p. 48, fays. That " if the King doth 
** newly incorporate an ancient borough which 
** fent burgcfles to the parliament, and grant 
" that certain feledled burgeflcs (hall eleft bur- 
" gefles of parliament, where all the burgeffes 
** elefted before, this charter taketh not away 
*^ the election of the other burgeflcs." — Moft 
undoubtedly not. That is the cafe of the crown 
tendering a new charter to a found exifting cor- 
poration, which ,may refufe* or accept it at its 
pleafure ; or to a borough by prefcription which 
ftill retains its prefcriptive rights. But furely if 
the old corporation was at an end, the crown 
might limit the exercife of a former right. 
The new corporators, in this inftance, fo far 
from attempting to injure the rights of the 
borough, did it the greatell fervice, by extend- 
ing the right of voting for reprefentatives to 
all the perfons mentioned in the new charter, 
inftead of fix perfons, the miferable fragments 
of the ancient body politic ; nor ought any alarm 

{a) The chief alteration was, that the freemen who had 
by ufage been excluded from the eledion of new freemen, 
ihould be exprefily excluded by the charter. A d0t>uty- 
mayor and deputy-recorder were alfo ap|K>inted for tho 
firft time. 

C . to 
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to be excited in the minds of thofe who watch 
over the privileges of reprefentation at this 
power of the crown ; for confidering the checks 
which are impofed on it by law, and the previous 
inveftigations which take place, the eXercife of 
fuch a right, may ahnoft be deemed a judicial 
aft; and is infinitely lefs capable of abufe than 
the power of a corporation to regulate it- 
felf. If the committee fliould be of opinion 
with the court of King*s Bench, that the? 
new charter was valid, it muft follow, that it 
was valid to all intents and piirpoles. It was 
accepted on certaih conditions ; one of the moft 
important of which was, that it fliouId beftow 
on thofe who accepted it the valuable privilege? 
of fending reprefentatives to the fenate of the 
nation. 

Evidence- 

The charter of the 27 of Elizabeth, and that 
of the 16 Charles I. confirming it, being pro- 
duced, Mr. Douglas ftated. That he was 
about to prove, that Penhdll and his brethren 
had been elefted freemen by the mavor and 
aldermen in exclufion of the co^mmonalty, and 
that they were therefore illegally chofen. To 
this it was objefted that* he had* enjoyed his 
title for upwards of 20 years, and that the con^ 
inittee ought not now td receive evidence to 

impeach 
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impeach it, which would be rejefted by the 
courts of kw. But it wte anfNVefed, that they 
were not now arguing a quo warranto in the 
Icing's Bench ; and though the court would not 
grant fuch a procefs in this cafe, they could not 
avoid hearing the affidavit which (hould dif- 
dofe thefc fafts;^ they were only therefore 
goiiig to prove, for the information of the com- 
mittee, what, in point of faft, was the ufage of 
the borough from the time of Elizabeth till the 
grant a( the new charten The evidence was al- 
lowed to be admiffiblc; but objeAions were 
referved to the mode of proof. Accordingly, 
after the fpecial verdid in the King and Paf- 
more had been read, Mr. Litchfield, one of 
the clerks of the Privy Council, being called 
to produce tlie petitions from both parties, on 
the proceedings for the new charter, and the 
different reports of the crown lawyers upon 
them. 

It was objedted that the petitions ought lioc 
to be read, as they could only be brought for- 
ward to induce the committee to take their at- 
tention off the charter, and to look into the 
circumftances that attended the granting of it. 
They faid, a charter was a deed of the greateft 
ibleranity, and ought to explain itfelf ; which 
made it immaterial to enquire who applied for it, 
or what the petitions contained, as there was no 
C 1 allegation 
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allegation of fraud: they had a ftill ftronger ob- 
jedtion to the reports of the attorney and folici- 
tor- general, which they confidered to be merely 
the opinions of lawyers, given to their client, 
the crown. And though the prefent times were 
not fufplcious, there had been times when the 
rights of individuals, and of corporations, were 
by no means fafe in their hands; but whatever 
was th^ir opinion, it was beft expreffed in the 
charter, which ccntained the ultimate opinion 
of the crown and its law-officers, and of the 
parties who accepted it. To this it was an- 
fwered by the counfel for Sir G. Elliot and Mr. 
Luftiington, that they did not produce this 
evidence to explain the charter by the intentions 
of the crown; for they were ready to admit that 
it beft explained itfelf. Their objeft was to 
explain the ancient conftitution of the borough, 
to convince the committee that the .new charter 
was maturely confidered by great authority, 
and that Mr. Penhall and his friends had been 
heard by counfel in fevery ftage of the proceed- 
ings. Thofe reports were therefore judicial 
determinations, and could not be compared to 
the opinions of a lawyer to his client on a partial 
ftatcment of the cafe : but the petitions were 
the afts of Penhall, who, with others, oppofed 
the charter, and were therefore evidence iigainft 
him. 

The 
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The petitions for the new charter, and the 
crofs-petitions, were then read ; by which it ap- 
peared. That Penhall was one of thofe who 
oppofed the new grant. He alfo figned a peti- 
tion, prefented on the 12th of May, 1774, 
oppofing certain intended alterations in the new 
charter (which differed from that of Elizabeth) 
and requeuing to be heard by counfel ; but when 
a report of the attorney and folicitor-general's 
was produced (a), which ftated. That both 
parties had been heard ; and commenting upon 
the propofed alterations, recommended a new 
charter with thefe alterations, 

Mr. Chambre (b) who was counfel for Pen- 
hall, objefted to its being read ; and faid. That 
all the arguments againft the other evidence 
applied more ftrongly to this, and that none of 
the anfwers given to thofe objections could be 

(a) The report appeared, by an indorfement made bf 
one of the clerks of the privy council, tb be a third report. 
The I ft and jd were not produced. Litchfield faid, he 
had them not. This circumftance was remarked by the 
oppofite counfel ; but the committee thought it was not 
enough to ftate that there were two other reports to exclude 
the third ; but that they fliould be produced if it wag 
thought any advantage coufd be taken of them, 

(3) Mr. Chambre difcontinued his attendance after* 
wards, as the committee determined only to hear two 
counfel on each fide, except the electors could didinguiih 
their cafes from thofe of the members returned. , 

C 3 applicable 
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applicable here; for this was not an aft of 
Penhall's^ nor was it a judicial determination 
againft him. He obferved, that Mr. Douglas 
had flated that a charter W2^ grantable at the 
pleafure of the crown. The report was only an 
inducement, or advice, to extend that favour, 
and could not therefore afFeft the rights of Pen- 
hall, which were not deftroyed even by the 
charter. 

To this it was anfwered. That the report wa$ 
not indeed mentioned in Penhall's petition, be* 
caufe it did not then exift ; but it was a confe* 
quence of that petition, and fo intimately con- 
nefted with it, as to become one tranfaftion. 
It contained the determination of high legal 
charaders, on a ferious confideration of all the 
circumftances of the cafe fubmitted by both 
parties, and was at leail as ftrong as an award ; 
which Mr. Penhall ought not to be allowed to 
queftion, merely becaufe it was adverfe to him. 
The charter undoubtedly could not affeft Pen- 
hall's rights if it was void ; but the argument 
was, that the charter was valid, and that Penhall 
had no rights which it could infringe. To this 
Mr. Chambre replied. That there was a dif- 
ference between this cafe and an award, which 
ifubmits the rights of the parties to the arbitra- 
tors, who unite in themfelvcs the capacities of 
judge and jury. The queftion before the com- 

mittee 
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ipittcc was a qucftion of right : but that decided 
by the officers of the crown, related merely to 
an exercife of its grace and favour, and could 
not therefore bind the rights of the panies. 

The committee, however, determined to re- 
ceive the evidence. 

A Witnefs was called, and faid. He attended 
when the bufinefs was agitated before the Lord 
Privy-Seal (the Duke of Grafton). The Lord 
Chief Baron Smith attended as affeffor to his 
Grace ; the parties were then heard by counfel ; 
and again, before the Lord Chancellor. On 
his crofs-examination, he allowed. That the 
agent of the od:er party applied for a copy of the 
new charter, with the names of the new cor- 
porators, which was refufed ; but he knew this 
only from the agent^s declaration. They then 
proved the acceptance of the new charter, by 
all named in it, except the fix old burgefles, who 
refufed. 

Mr. East. 

In obferving upon the evidence, after ar- 
guing, That the prefent committee were not 
precluded in their judgment by the decifions 
of the former committees, confidering the 
grounds on which thofe decifions were formed, 
proceeded to eftablifh the propofition. That the 
old corporation was extinift and gone, the mo- 
C 4 ment 
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mcnt that the new grant was accepted; and 
contended, that if the committee fhould be of 
opinion, that the right of. voting in Hellfton 
belonged only to thofe who were members of the 
corporation, the quellion had been virtually 
decided by the court of King's Bench, though 
the court could not, in that cafe, direAly de- 
termine rights which now came under the cog- 
nizance of the Houfe of Commons. The ftrefs 
of the argument would naturally fall upon thp 
grant of the new charter, to which it could be 
no objedtion, that the crown was miftaken in its 
conclufion of law (which it certainly was when it 
ftated, that the corporation was only in danger 
of being diflblved) if the fafts which were 
fubmitted by the petitioners, and which pro- 
cured and jiiftified the grant, were true ; and 
proved, that the body politic had fufFered a 
diflbiution. The cafes on this head he ftiould 
not date, as the point would not be controvert- 
ed, and as they are coUefted by Mr. Viner, 
in his 6th volume. It was likewife a general 
maxim, that the King's grants are to be upheld, 
ifpoflible, and not to be deemed void, except 
from neceffity (a) : and when upheld, are to 
be conftrued in the moll liberal manner ; or as 
the books exprefs it, u/que ad plenitudinem. 
(2 Inft. 496.) But it could not be faid that 

(a) tCo. 55. zo Co.bT^h. 

the 
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the grant of the new corporation was valid, if 
the old corporation was fuppofed ftill to fubfift ; 
or that it was conftrued ad plenitudlnemy if it 
did not communicate thofc rights which it pur- 
ported to beftow. — The qucftion in his opinion 
refolved itfelf into the three following enqui- 
ries : 

I ft. In what right Mr. Penhall claimed to 
vote ? The anfwer to which muft be, that he 
claimed as an old corporator of the borough. 

2dly. Does the corporation of which he claims 
to be a member exift in point of law ? And, 

3dly. (Suppofing it does not) Can there 
exift a right of voting in a corporator, when the 
corporation, through which he claims, has 
ceafed to exift ? As to the fecond, which in 
his apprehenfion was the main queftion, he 
obferved, that corporations are not formed 
by the crown, merely to^ive privileges to in- 
dividuals ; but the chief objeft of thofe grants 
are the happinefs and intereft of the public ; 
fo that the dodtrine of the law is, that when 
they ftiall have loft all power of benefitting the 
community, they fliall alfo lofe the privileges 
which were granted to them for that beneficial 
purpofe. This principle had been lately con- 
firmed by the court of King's Bench, in their 
decifion of. the cafe of the King and Pafmore, 
from this very borough ; and although the rea- 

foning 
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fpning of the judges in that cafe, did not require 
any defence, he (l)ould enumerate the principal 
arguments which were then relied upon, making 
two preliminary obfervations ; viz. That not 
one of the powers which Mr. Juftice Black* 
ftone, FoL I. P. 475 (tf), had enumerated, as 
neceflary to every corporation, exifted in the 
remnant of the old corporation of Hellfton at 
the time the new charter was granted ; and that 
if thofe powers were loft, it was not incumbent 
on the crown to ouft each individual member 
by a quo warranto^ or to repeal the charter by a 
fcire facias ; for a proceeding againft the body 
politic could only be proper while there was 
a femblance at leaft of a corporation, as it 
would be nugatory to remove a body which did 
not exift ; and Mr. Penhall had flieltered him- 
felf againft any attack by the former procefs, as 
his title, fuch as it wis, had exifted for more 
than twenty years. 

Mr. T^aft then proceeded to examine at length 
the feveral authorities which were canvafled in 
the King and Pafmore; all of which he con- 
tended eftabliflied the principle, that when one 
integral part of a corporation was loft, without 

(a) ift. To have perpetual facceffion. 2d. Tofiie, or 
to he fuecl. 3d. To purchafe lands. 4th. To have a com- 
mon feal : aod 51U. To make bye-laws for their intcni3l 
regulation. 

tho 
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the power of fupplying it, the whole was dif- 
folved. The firft authority is i RolL Ab. 514. 
where it is faid, " if a corporation be conftituted 
*' of brethren and fifters, and all the fifters die, 
^* all grants and afts made by the brethren after- 
*' wards are void ; for when all the fifters arc 
** dead, it is no perfed: corporation." Which 
he afterwards explains by ftating a different 
cafe : — " If the King create a corporation, con- 
** fifting of 12 men, to continue for ever in 
** fucceflion ; and that when one dies, the 
^^ others may eledt another in his room. If three 
*' or four die, yet all a6ls done by the reft arc 
<« valid, becaufe it is not the cafe before mentioned^** 
in as much as the body can renew itfelf. Up- 
on this principle, in the year-books, TV. 1 1. Ed. 
4. 4. it is faid, that if an Abbot be alive, though 
all the convent be dead, the corporation is not 
determined, becaufe be may prof efs others : wliich 
(hews, that if he .could not profefs others, the 
body would be diflblved. And the argument is 
fully admitted by Sir George Treby, in the great 
quo warranto cafe refpefling the city of Loj^don^ 
(a) when he acknowledges, that a corporation 
cannot exift by halves : an admiffion which has 
the greater force, as he was arguing againft the 
difiblution of bodies corporate. 



(^) P. 5. 
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Bewdley.'] The corporation of Bcwdley, in tlie 
year 1707, was nearly in the fame fitiiation with 
that of Hellfton. Slade was the only legal capital 
burgefs chofen under the charter of James I. 
the reft for twenty-two years having been chofen 
under a void charter of James II. — In 1707, a 
new charter was granted by Queen Anrie, on 
a fuppofition that the old corporation was ex. 
tinft, as all corporate afts were direfted by the 
charter of James L to be done by the bailiff and 
capital burgeffes, only one of whom remained. 
The chief juftice, with the majority of the 
court, was of that opinion ; but one judge en- 
tertaining a doubt, and the queftion being of 
great moment, they dcfired the jury to find a 
fpecial verdift ; — which they refufing^ a new 
trial was granted. The fecond verdift, how- 
ever, was never argued, as the charter of Anne 
was immediately acquiefced in.— ^S*^^ i P. IHl- 
Hams, 207. 

Banbury.'] The cafe from Banbury, reported 
fiiortly in 10 Mod. 346. which Mr. E. argued at 
length from a M.S. note of Lord Hardwick, he 
averred to be in point. Pcynton, the recorder, 
was oufted of his office, becaufe the corporation. 
had flipped th^ day appointed for tiie eleftion 
of the Mayor, :ind was therefore taken to be 
difiblved ; ar.u the court of King's Bench recog- 
nized this dvAirine afterwards m the cafe of 

Tregonyy 
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^r€gonyy 8. Mod. 119, although that cor- 
poration was hold en ftill to exift, becaufe, by the 
charter, the old Mayor was to remain in office 
till the new one was chofen. In the former cafe. 
Lord Chief Juftice Parker faid, that " a head is 
** as effential to a body politic as it is to a body 
** natural ;" and the cafe of Lazarus having been 
mentioned at the bar, with a doubt, whether he 
would have been reftored to his eftate, after three 
days death ? his Lordfliip faid, that as the Crea- 
tor only can raife a dead man, fo none but the 
crown can raife a deceafed corporation, which 
itfclf created. He added, the corporation in the 
prefent cafe is not ajleep, but dead; and the ex- 
prcffion, Lazarus Jleepsth, was owing to the 
intention of reviving him ; but the expeftation 
of 3, fcire facias to revive a corporation, or of a 
new grant, cannot be entertained. The belt 
opinion on the law at that time is alfo 
clearly evinced by the report of Sir Philip Yorkc 
and Sir Clement Wearg, then attorney and 
folicitor generals, in the cafe of Tiverton. 
They fay, that ** they cannot conceive how a 
^^ corporation can fubfift, when it is deprived of 
/' an integral part of the body made neceffary 
** by the charter, without any power in diem- 
fclves of rcftoring that part, or of doing any 
one aft as a corporation ;" and the Stat. 1 1. 

Ceo. 
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Geo. I. proceeding upon the fame idea, enad^^ 
** That if no cleftion (hall be made f the 
** mayor, &c/' (on the day required by thd 
charter) *^ or fuch eleftion thall afterwards be-* 
'* come void, the corporation (hall not thereby 
** be taken to be dijfolved ;*' but in fuch cafes 
the corporation are empowered to proceed to an 
cledion on a fubfequen^< day ; but the 5th fec- 
tion exprcfsly provides, that fuch fubfequent 
eleftion (hall not take place, *^unlefsas great 
** a number of perfons (liall be prefent at, and 
*' concur and vote therein, as would re(pe6tive- 
** ly have been nece(rary, if the eleftion had 
** been made at the u(ual time j" fo that even 
a mandamhj to compel an eleftion of a mayor, 
under the old charter, would have been ineffec- 
tual, as thofe perfons could not aflfemble, who 
were required by it to do a corporate aft. 

Maidjlonei'] Since this aft, the cafe of Maid* 
ftone was exaftJy in point. There was no mayoi'^ 
nor a poflfibiliiy of elefting one by the charter^ 
The confcquence of which was, that the officers 
of the crown, SirDudley R ider and Sir John 
Strange, delivered their opinion, that the corpora- 
tion was difTolved, and a new charter was granted 5 
but not without oppofition. The grant was di* 
refted to the inhabitants, and ftated fuch per- 
fou to be the firft modern mayor, and fuch and 

fuch 
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fuch perfoils to be the firft modern jurats ; and 
under' it, the members have been conftantly 
fincc returned {a). 

Colchefier and Seaber.'] In Colchefter and 
Seaber, the bond was given to the old cor-^ 
poration when in full vigouf, moft of the 
members of which were afterwards oufted of* 
their rights ; but the corporation was revi- 
ved by a new charter, which was accepted 
by the members of the old corporation, and 
which put in motion the remaining fcintilla 
juris. — The argument in that cafe was. That 
the corporation was not fo extin<ft but that it 
might be revived. But -had the crown, inftead 
of reviving the old, chofen to erecl a new cor- 
poration, it could not have been argued, th^t 
the old one ftill remained, becaufe many of the 
former cafes, and particularly that of Banbury, 
were quoted as being in point. The dired 
judgment in Colchefter and Seaber, is aot ap- 
plicable to the prefent qweftion ; and the only 
part of the report which can furniOi any argu- 
ment to the other fide, is the queftion afked by 
Lord Mansfield, Whether a freeman of Col- 
chefter would not ftill have a right of common, 
or to vote for members of parliament ? At moft, 
the obfervation is an obiter di£lum ; to which the 
opinion of Mr. Jufticc Fofter is applicable, who 

{m) 3 Bur, 1827. 4 Bur, 1204. 
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fays (a), That general rules thrown out in af- 
** gument, and carried farther than the true ftatd 
'* of the cafe then in judgment requireth, 
*' have, 1 confefs, no great weight with me,*^ 
But in ftriftnefs, it only applies to a corpora- 
tion which is revived by the crown : whereas 
the crown, in the prefent inftance, did not 
chufe to grant a charter of revival ; or at leaft, 
it was not fo accepted by the old corporators, 
but granted a new charter of incorporation, 
which they as individuals chofe to rejed. He 
might therefore content himfelf with faying. 
That that decifion was not applicable to the 
prefent queftion, although many great lawyers 
doubted at the time of its propriety, as it is an 
eftabliflied maxim in the law of corporations, 
that when a body politic has loft its head, it 
cannot aft, and can neither fue nor be fued. 
If the cafes which "were referred to in the dif- 
cuffion of Colchefter and Seaber be infpefted, 
it will not be found that they fupport the pofi- 
tion now contended for, any more than the cafe 
itfelf. The opinion of Mr. Juftice Grofe on this 
point (3 Term. Rep. p. 249.) is, that the court, 
indeed, did feem to think, in that cafe, that 
the corporation was not diffolved to any pur- 
pofe ; but on looking into the cafes there cited 
and relied on, they will not be found to war-. 

{a) P. 313. 
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taut \im general pofition.*^ Sir Jwicd Smith's 
cafe, which is faid to be in point, oaly fiiews 
that a judgtneot of feizure of the franchifes of 
a coarporationji does not diflblve it (a). But 
l-ord Holt exprefsly fays,— ^^ I am of opi« 
*^ nion that a corporation may be forfeited if 
^^ the tfuft k« brol^en^ and the end cf the in« 

Xa) in Tnnity T<Knn> 35. Ch. Hi. a fw.'amraut9 was 
fcroiSght agamft the city of London for abtifing their fran« 
'iBhifet} ind the judgment in favour of the crown was, **^«m# 
** Uhertalo ft prlv'^fgutf fsfc» offMintur tffiykntmc tM manus 
^ reiiu*^ l^y this judgosent, the corporation was fuppofc4 
to bediifolved $ in cohfequencpof which^an a^ pafTed in the 
jdyear of William and Mary (Ch. viii. § i. anno 1690) 
lieclaring thofe proceedings to he illegal, and refloring the 
Bieiabecfl of x\xt corporation to their former places. Sir 
Janes $piicH was ^derman npder the old charter, and had 
ky>t talc$:n the p^thi required to hp taken by the 1 ffCilUa^ 
mndMarTf Ch. B* previous to the i^ of Auguft« 1689 ; in 
confequcnce of which, it was faid, he had forfeited his of- 
fice* In Michaelmai Term» « 3 William and Mary, he 
moved for it mismJam¥$9 on the ground that the corpo« 
ration was diiTolved wbei) its privileges were fei^ed by tbg 
judgment, and that its diffolution was recognized by the 
a£^, to reftore its liberties ; in which cafe he was not a 
member of it when the Oaths were required to be taken, 
and therefore had no office to bfe : but the court refufed 
the mmuJmmus, being of ppioipo, that the jud^menX of 
ieizure of the liberties of |^ corporation, does not amount 
to a feizure or diilblution of the corporation itfelf: and 
that as the corporation fubfifted in law, Sir James Smith 
Was ail along a membtf of it, apd ouj^hc tb^^efore to have 
taken the oaths, ^^i^. j9« 

D ^* ftitution 
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*^ ftitution perverted/' (i Shower^ 280.) Not^i' 
one of its moll (acred truds is, the perpetuating 
of itfelf, according to the powers given it ; and 
though Mr. Juftice Wilmot fays, in Colcheftef 
and Scaber^ That before the aft of George U 
if a corporation .flipped the day of elefting it^ 
mayor, the crovf^n might have iflued a writ fron^ 
chancery to make an eleftion; that doArijie 
was never recognized by the courts of law; and 
at ail events^ the writ mud have been dire£ted 
to a fufficient number of perfons to conftitute 
the eleftive body ; without which, a manda^ 
PIUS from the King*s Bench would be ineffec- 
tual. This point was decided in Trin. 14 
George III. the court refufmg to grant a manm 
damus for an elcftion, becaufe fome of the in- 
tegral parrs of the corporation were gone i 
which Lord Mansfield faid would be in fad (o 
revive it (4). So in the King v. Monday, re- 
ported by Mr. Gowper(^), though the queftion 
rf the diffolution of the cor{>OTattorr was not 
agitated at the bar, his lordfliip afked, Whe- 
ther, (uppofing the corporate body confifted of 
twelve, and two were dead, there was any in>- 
ftancc (where the charter has faid that the elec- 
tion (hall be by the riiajorrty of the body) in* 

{a) See a Note of the King againft the mayor ah'd al-'' 
dermenofC^kftefler* inMr. Dough sdVoK of Control. 
Elcft. p. 59. (*) Cowp^. 53©^ 

which 
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Wliich it has been held^ that fix, which are a 
Inajorityof the remaining ten^ were fufficient to 
elcd? 

Mr. Juffide Ailon quotes two cafes ; Reic 
V. Reefe, and Rex v. Newlham ; and fays, it 
Was underilood that, in thofe circumffances, a 
corporation* was diflblved. The former cafe is 
not reported ; biit the latter (hews the opinion of 
Chief Juftice Rider to have been, That where 
a corporation confifts of twenty, and an eleftion 
is directed to be made by the major part ; if the 
corporation be reduced to lefs than eleven mem* 
bers, no eledion can take place, and it muKb 
be diffolvcd. {See Sayer, 2113.) ^^ ^ word, from 
all the cafes, it is clear that the dodlrine of Col* 
chefter and Seaber only applies to a corpora- 
tion which has been revived by the crown* 

Having eftabliflied the portions that Mr. 
Penhall mud claim to vote as a corporator of 
the borough of Hellfton ; and that the corpo- 
ration of which he once was a member, is gone 
beyond the poflibility of revival, it feemed, 
3dly, to follow, that he could claim no right 
through a corporation which has forfeited all its 
rights whatever. The argument of thofe gen- 
tlemen however has been, although wie hav^ 
loft all the rights which we once enjoyed as 
an aggregate body ; although we cannot do any 
one z& for the benefit of the community for 
which we wereinftituted ; yet we can feed our 
D a cattle 
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cattle 6n the common, and can come ^ourn lif 
a poft<haife to exercife the valuable right of 
voting for members of parliament. But it muft 
be recdle6ted) that Mr. Penhall clainls his 
firanchifes under die chatters of Elisabeth and 
Charles II. and that t&ofe charters grant th^ pri« 
vikges to the mayor amd commonalty and their 
fuoceflbrs« Can the commonalty then be faid 
to be the fuccefTors of the mayor and commo* 
nalty ? and can Mr. Penhall vote without either 
one or other ? He never had any right but in 
Gonjunftion with the other parts of the corpcra^^ 
don conftituted by the charters. If he claims 
as an individual, he if filenced by the charter { 
if as a corporator, by the judgment of the 
King's Bench ; fo that in either way, there is a 
public record againil him* 

Independetit of tlie abfurdity of One perfon 
tonftitutii^ a coi|)oration aggregate, and of 
one eleftor fending two reprefentdtives to thi; 
Houfe of Commons ; if it (hould once be de- 
cided^ that the members of A Corporation^ 
thou^ they abandon their chatters and break 
their trUft, (hall fiiil continue to enjoy the righc 
of voting fo as to exclude the tn^mber^ ci a 
new charter ; other corporatiohs will haVe too 
ftrong a temptation to defeh their duty in order 
to monopolize this power. But the principle 
contended for by the petitionc fs^ Will prevent 

Che 
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Ac pernicious cffcfts of fach corruptian, he* 
caufe the crown will interfere by a new charter 
of incorporation, and a committee of the Houfe 
of Commons will refcue the real eleftors of the 
borough from an unjuft attempt Xo deprive them 
gf the right of reprcfentation. 

Mr. Par^thiihss* 

The c^c for the petitioners being concludedj^ 
Mr. Partridge faid. He. was counfel for Mrl 
Biirgefs and Mr. Abbot, who had been returned 
by the only liirviving member of the ancient 
corporation of Hellfton, and who hoped to 
fupport their title upon principle and authority, 
as weU as former decifions. Aware of the ftrong 
ground on which he flood, his friends on the 
other fide had faid. That the coipmittees who 
had decided this cafe, were miflaken in their 
opinion of the Uw, and that a cafe had fince 
been determined bjr the court of King's Bench, 
pcrfeftly, applicable. to the prefcnt queftion, and. 
founded on all the auihprities which had been 
cited. It was fingular, however, that if thole 
authorities contained the f^me principle, it, 
(hould have been necdfTary to ^gue fo much at 
length the cafe of the King and Pafmore. In 
proving the rcverfe of this propofitjon, he 
ihould follow the courfe already pointed out. to. 
bim ; and premifing a (hort hiftory of the bo^ 
D 3 roughs 
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roughs (hould proceed to confider what was thn 
law on this fubjed previous to ihe cafe of CoU 
chefter and Seaber. 2dly9 The determinatioa 
in that caie ; and sdly. The fubfequent cafe 
of Pafmore, which has been fo much relied on. 
The committee would obferve^ that the charter 
of Elizabeth is not an original grant, as it re- 
cites two prior charters, one of John, and one 
of Richard II. the grantees of which were not 
the mayor and comonalty, but the burgefies of 
Hellfton, who had perfonal privileges conceded 
to them by thofe charters* The two objcdts 
which the crown had in view, in the reign of 
Elizabeth, were to fuperadd a mayor to thofe 
burgefles, in order to introduce a better fyllem 
of government and police ; and to revive in the 
corporation the privilege of fending reprefen* 
tadvesto parliament. Under this charter, the cor» 
poration contbued till the year 1 769, when fome 
perfons who are dated to have had conftitu- 
tional, but who appear to have aded from felfifli 
motives, • commenced fuits at law to deprive the 
cxifting members of their rights; and fucceede4 
fo far, that they reduced the corporation to tei^ 
freemen, who (having no mayor amongfl them^ 
whofe concurrence with two aldemen was ne« 
ceflary to appoint a fucceflbr to his office) Yfere 
unable to do what was required by the charter 
£p perj^luate the body. Under thefe circum- 

ftances^ 
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Aances^ the inhabitaDts of the bqrough applied 
for a new charter. Whether the members of the 
cti corporation ought, in co^cience^ to have 
joined them, is not the queftion ; but they were 
cert^nly^ in point of law, juflified in oppofing 
the application, which they unifcnrmly did, and 
in rejefting the grant. Their oppofition was 
fo well founded, that the officers of the crown 
hefitated much ; and though at laft they ap- 
proved of the new grant, they never gave their 
opinion that the old corporation was entirely 
rdiflblved : for a great law authority, who now 
prefides in the court of Chancery, inferted with 
his own hand, in the draught of the charter, 
,Tbai it was in* danger of being dijfolved; which 
words the new grant bears in its preamble*. The 
queftion therefore ref ults to this, What was the 
fituation of thofe old corporators at the time 
the new grant pafled ? and whether, eo infianti, 
' they ceafed to be any thing but individual in« 
habitants of the borough ? He was willing to 
admit, that a corporation might be diflblved 
by feveral means: it might furrender its pri* 
alleges by record ; but that was not pretended 
here :. it might forfeit them by negligence or 
abufe : in which cafe a legal procefs was necef* 
fary to reduce it. And laftly, it might expire 
by the death, either civil or natural, of all its 
D 4 members. 
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taicmbers, ^Krfaiclh had not yet haplpened in HcU^ 
t6n. But he flMtokl ceAaiihly deny, that cor- 
poratiofis. were iffo faSo diffi)lved whenever^ 
irom circatnlbmces, they coidd not aft in a car* 
porate capacity; for that was at bed ah hifer- 
!ence thawh from the cafes in the books which 
xlid not by any mbans dSaidlaSh fuch a pofition, 
tB they onliy had down v^at in the nature of 
things 'moft happen^ that wheh bodies politic 
loft die power of filling i^ vscanc offices, they 
xhnfl in time cxperienco a total amiifailation. 

Corporation of Brothers mi SiftirsJ] The 
firft authority is *fr6ih RoU'i Abndginent; 
but ihe audior does not fay lb broadly as 
is kid down inComyhs'sDigeft, thatiftherebea 
corporation of brothers a!nd iiflers^ and all the 
lifters die, the corporatidn is diffohred ; but that 
all the ads done by the brothers are void ; and 
thefeafon is^ that this is hot a perfeft corpora- 
tion. Accordingly, in 6th Vincr, 282, the quef- 
tion wasi Whether nle^e made by the brothers 
:be good ? bid it was held to be void ; but the 
corporation was not ikid to be diflfolved. 

jtbbota$d'OmventS] The next caffe is that' 
•:of the Abbot and Convent ; where it is feid,— • 
While the «Abbot fives, the corpocation fub- 
fffts : Which proves no more, than that while 
'the corpoitatfon is alive, it is not dead* 

^0 fVarraHto Cafe J] As to the London quo 
Wdir^nto cafe^ it was undoubtedly argued by 

perfons 
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|)ferfbn$ df gre^ ability 5 but the dire6t quellion 
was, Wliethcr the corporation was forfdted 
try the ftiifconduft of the members ? And though 
the arguments of Counfd branched out into a 
nncry extcttfive field, they can only have the au- 
^Qtity of argument ; and were afterwards quef* 
tiotied by equally great Lawyers* 

Bewdky.'] The cafe of Bewdley, confidered as 
^ Pasrliainentary cafe, was in his£eiyour, and by 
Ho means conchifive againft him as a legal autho- 
^ty : There were two charters, one of James the 
Firft, the other of James IL which being no- 
tdrioufly void, though afted upon for fuch % 
length of time, that <he old corporation became 
impcrfeft, a newcharter Was granted by the 
Crown in 1 707, two days before the diflblutioa 
of Parliament. The Whig Miniftry were then 
in power ; and this charter, granted at fo oppor* 
tunc a feafon, fliev^ that Whigs, when in of- 
fice, can ferve an occafional purpofe as well aa 
others. In the fucceeding Parliament the dif* 
pute was between Smithy who was elcfted bd- 
. liff by a majority of the old burgeffes, and 
SUde^ who was appointed bailiff by Queen 
Anne's charter, and who had but a fmall majo* 
tity in his favour, though of courfe fupportfcd by 
the adminiftration ; but in 1 710, the Tories 
Slaving the afcendency, feated their membert 
'vndcr die old charter, and did then what was 

proper 
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proper to be done^ by addreffing the Queen to 
^ircd: afcire facias to be iflued for the repeal of 
the new charter, in prder that the queftip^t 
Inigbt be difcufled in a court of law. The judges 
.did not agree as to the diflblution of the old 
corporation ; all of them thought it a quef-» 
tion of great moment ; and Mr. J. Powell was 
of opinion that it was not diifolved. The point 
was never finally determined, as the difpute was 
compromifed (fee P. fPHUamsJ ; but though 
.the authority is not decifive, it ihews that,, in 
the year 1710, the Houfe of Commons was 
of opinion, that a new charter, not accepted by 
.the ancient burgefles^ notwithflaading the for* 
. jnpr (Torporation cpuld not a£t as a body 
politic, did not confer the right of voting for 
members of Parliament (See 16 Jour. P. 439.) 
It is remarkable, too, that in the Journals of 
1708 (p. 970,i^^ appears that Smith had a 
judgment of the King's Bench in his favour, 
which the Houfe chofe to difregard ; and when 
,the Counfel were ordered to be called in to be 
acquainted with the refolution, they were found 
to have withdrawn. 

Banbury.'] As to the Banbury cafe, the ap- 
j^catjon to the Court of King's Bench was to 
remove the Recorder, becaufe there was no 
vmayor, nor a poffibility of procuring one, and 
.undoubtedly the event was adverfe to him; but 

h# 
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lie was by the nature of his office afleflbr to tl^e 
mayor : fo that the mayoralty being vacant^ die 
Court might fay that the recorderfliip^ which is 
an attendant office, ceafed, without declaring 
»U other offices, however unconneded with it ^ 
to be void. 

In Durham, though the aft of the 25 Cha. IL 
Ch. 9, direfts the eledion to be made by the 
nuyor part of the mayor 9 aldermen, and freemen^ 
members of Parliament continue to be chofen 
by the freemen, notwithltanding a mayor has 
not been known in the corporation for many 
years ; and there is no poffibility of procuring 
one. 

Tiverton.'} With regard to the Tiverton 
cafe, he had alfo been fiivoured with the reports 
of Sir Philip Yorke and Sir -Clement Weaig ; 
and he muft fay that thefe reports, which, in 
his apprehenfion did not diffirr fiiom the opi« 
nions of other lawyers, were not fo decifive 
ag^nft the old corporation of that borough as 
they were ftated to be ; for, towards the con- 
clufion, they advife the new grant to be pafled, 
becaufe, if the old corporation is diflblved, 
they conceive nothing but a new grant can re- 
vive it; ajid if it is not diflblved, the new grant 
will not deprive its members of their rights ; io 
that the queftion is left open to either alterna* 

tive* 
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fare. Bcfidcs, in tie Baftbury and Tivertoi 
cafes, it does not appear biit that the new 
diarters were accepted; wliich diftinguifhes 
ifcofe cafes from the prefent. 

But it is faid, an aS: ef Parliament, paffed 
foon after the Banbury cafe ; which is a legifla* 
tWc iiitcrpretaribft of fbe difficulty. " Mn J. 
Afton, however, in the Colchefter cafe, refers 
•6 iSxaX aft, tHid lays, tlie Legiflature did not 
mean to confider corporations lb fituated as dif- 
foJved, but meant to enable them to recover 
their perfeft form ; for, if they were aftually 
diflblved, nothing i>ut a new charter could re^ 
vivc them. As to the claufe which reqi^ires as' 
many perfon^to attend at a fubfequent eleftion 
« were tieceflary before, tbc intent of it is, that 
Botwithftandirrg ^he interference of the King's 
Bench, ah eleftion fhall not be made, except 
igrecabJy to the charter ; but it does not foBow, 
finom that caution, that'fuch corporations are 
difltdved inioto, becavife the iame obfervation 
recurs, namely, 'Tbat if that were the cafe, the 
aft wouJd fruftrate its own intention. With re- 
gard to Maidftone and 'Cacrmarthen, their 
cafes ftood on a different ground, in as much 
as the new charters were accepted by a majority 
<Jf the old corporators ; fo that he felt little pref- 
&re againft h:m from the deciltons prior to that 
tf Colchefter and Seaber. The force of that de- 
termination^ 
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tetratnatioi^ la hi) f^Vour^ lbMA^«^9k fedt by ^e 
gsntlcmoen on the other ^dc i ^ th^r ha4 ju«f 
dictoufly attempted c^ drdw the;«tteAtiaii of ih« 
Gomihktee from it ; for it undcKibcodly prami, 
thate though an integral ptrt of the corpor4Q9^ 
be kfty ftill the remaimng m^m^bers rotwi cer- 
tain rights. Accofding to their argument^ the 
oiomom the mayor* was redQK>ved> the corpora-* 
tioin. was at an end. Where» theny was the tie^ 
ceflity of the acceptance of the new grant by the 
remaining dd corpoiators, which was howev^f 
much relied an ? The principal confideracioa 
foa the court was^ Whether the old corpoiatioa 
was ab(plutely gone ; for if lo, the dqbt was not 
due. It could only be conlidered as due^ on 
die fuppofition that the old corporation (UH 
fubfifted to Come intents and purpbfes. We «ve-^ 
told the operition of the new charter was tx> 
enable the corporation to take its prefcriptivfe 
rights ; but die prefcription could npt hare beei^ 
perfeft, if rhe corporation had at any mOT^^t 
ceafed <o exift Lord Mansfield exprefsly fay^ 
** The corporation is not diflblved by the judg- 
*^ ments of Oufter, and fubfequent deaths of 
*^ the mayor and aldermen ; tho'tbey are with- 
^^ out their magiftracy, their conftitudon is t>ot 
** deftroyed and gone ; their fonner rights re* 
^' main. Would not a freeman of Coldiefter 
*< (litl continue to have a right of common^ xa 

'' to 
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'« to vote for a member of Partiament ?*' Surcijr 
k is not too much to aflert, thatfo great a Judgd 
would not have hazarded the opinion^ except he 
hadbeenfatisfied of its truth. Mr. Juftice Wii-^ 
mot fays, ** the difference is between a judgmtent 
^^•againft the corporation itfelf (for that may bd 
*^a forfeiture) and a judgment of oufter agaiiift 
^^ individuals. God forbid that the rights of 
^' the innocent (hould be loft and deftroyed by 
** the offence of individuals.*' The judges 
then agree, that a corporation is not deftroyed by: 
judgments of Oufter againft individuals. Hell-^ 
fton was reduced to its incapacity by fimilar 
judgments. 

Mqjfor and Mdernun of ColcbefierJ} As to 
the fubfequent cafe of the King agaifift the 
tMjor and aldermen of Colchefter^ a note 
of which is in Mr. Douglas's 2d vol. of Elec-* 
tion Calesy p. 59, all diat the court decided 
was, that it could not grant a mandamus to 
reftore an integral pa^t : and Lord Mansfield 
diftinguiflies that cafe from the prefent, when 
he fays, " the reft of the corporation created by 
*' the temporary law is alfo gone ; fo tbtre is not 
** a Jingle member left.** 

King and PafmoreJ] The enquiry, therefore, 
rcfults to this, Whether the King and Pafmore 
has finally decided the point ? The queftion in 
that cafe was. Whether William Pafn^ore was 

mayor 
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ttiaybrof the corporation) which madft it necc(^ 
foy to enquire, whether the heW charter was du- 
ly accepted ? But it appfeafed that the charter was 
directed to many perfons by name, the majority 
of whom certainly accepted it. Without, there-^ 
fore, being difpofed to queftion that decifion, 
k does not follow that, becaufe the Court dc-^ 
cided the acceptance was valid for the great 
purpofes of civil government, that it alio de- 
cided, that no right whatever remained in the 
members of the old corporation. On the con- 
traiy, the Judges cautioufly and very properly 
avoid that difcuifion. Lord Kenyon fays,'^' the* 
** general queftioii is,* Whether the charter of 
'* Geo. III. was accepted ?" He adds, " When; 
*' an integral part of a corporation is gone^ 
^^ without whofe exiflence the funftiotis of die 
*^ corporation cannot be exercffed, and the w>r^ 
** poration has no means of fupplyiiig that in- 
*^ tegral part, ibe corporation is dijfolvedto cer^ 
*' tain purpofes.** — It is dear, therefore, that his 
LkOrdfhip did not conceive it to be diffolved to 
all intents and purposes. Mr. J. Afliurft fays^ 
that in the old cafes the word dijfolved is ufed in 
an equivocal fenfe ; but it is now contended, 
tliat it is perfedly clear, and means a total anni« 
hilation of all the rights of the community and 
its individuals. But a body politic nuay be 
laid to be diffolved quoidixs corporate exiftence, 
and not dilTolved quoad certain rights of its 

members ; 
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mao^bers t as it is undoubtedly juft, that whcrtf 
a pcfioQ has complied with ^U the tevms of a 
^barter, he Ihould e^joy its benefits* It was 
mot in Mr. Penhall^s power to prevent judg* 
ments of oufter againft others ; and therefoie 
he ought not to be involved in the puni&ment 
of their guilt. He was admitted a freeman in 
1744. Till the year 1769, the charter under 
which he afted was never queftioned, and no 
procefs has ever been inilituted perfonally againft 
him. What legal magic, therefore, caa de^^ 
prive him of rights which have been veft-» 
ed in him fo long, and exercifed (b frequently ? 
Every corporator has. a perfbnal right of very 
great importance veiled in htm ; and as to thd 
^bfurdity of the rights of a corporate body 
vifting in one individual, the cafe of the abbot, 
wfaofe convent is entirdy dead, is a fufficient 
anfwer to the obje£Uon« The charter of Eli^a* 
betli does not require the prelence of the mayor 
at an ekdion ; for if there be no mayor, the 
fenbr alderman, and, in his abfence, die next, 
or the feniQr . freeman, is direded to prefide. 
Where, then, are we to ftop while any remain f 
but if this be the cafe, under the charter of 
Elizabeth, the argument would be much fbronger 
in hi$ favour if that charter was removed ; for 
it will then be found, that in the time of King 
John, a corporation of burgefies extfled in Hell* 

* fton 
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ilon, without either mayor or aldermen; and 
that they returned members to parliament before 
thofc offices were known to them. It will like- 
wile appear, that in the reign of Richard 11. 
they accounted with the crown by the title of 
Burgefles of Hellfton ; fo that the primary rights 
of the burgefre3 remained, rfiough the participa- 
tion of them was extended to others, and muft 
revert to them alone if thofe officers were re- 
moved. .His client, therefore, ftood on a double 
ground, the charter of Elizabeth, and (if tliat 
was dilallowed) the ancient rights of the burgef- 
fes. But he did not apprehend that it was the 
intereft of. his friends on the other fide to im- 
peach that charter ; for then they muft contend 
that the crown had a right to create a borough 
which was much difputed before the union, bu6 
whidi would certainly be an infringement of that 
treaty if attempted now. All they would gain 
by that meafure would be, to undermine the 
ground on which his clients ftood, without 
ftrengthening their own. The right he con- 
tended for had been recognized by two former 
committees, whofe decifions, if Lord Grenville*$ 
late adt had exiftcid, would have been final.— 
Since the laft of thefe, three returns had paffed 
unqueftioned. .What became of the a&ivity oF 
the other fide during this time ? He did not wi(h 
the prcfent committee to follow implicidy the 

£ decifion 



Digitized by VjOOQIC 



50 C A S £ L 

.decifion of their predeceflbrs ; but he trufked th^it 
the additional argument of the King and Faf- 
more had received a fufficient anfwer to induce 
xhem to be of the fame opinioo. 

EVIPENC^. 

The pounfel for the fitting members then 
caUedMn Johns, who was town^clerk ; he took 
the poll in the eledtions of 1754 and 68, pre- 
vious to d)e grant of the new charter ; and, in 
74, 80, 81, 84, 86, 87, 90, iince the new 
charter. At all thefe the returns were made bjr 
Penhall and his colleagues. In 1784,. Mr. 
Rogers, who was xecorder under die new char- 
ter, was eledted by the remaining members of 
the old corporation ; but there were then only 
two xrandidates, no x:ontell having taken place 
fince the year 80. Mr. Penhall is jeighty years 
4)ld9 suid fubfcribed the return of the memben 
in 1790. 

Thecharter of the 27di Elizabeth, confirmed 
by another of die i6th Charles I. ereded the 
corporauon as it itood previous to the new 
grant. The jchaQter of Elizabeth recited a 
^ior .charter of King John. 

Tlie copy of a return, 26th Edward III. be^ 
ing pDoduced from the Tower, it appeared to 
be made, as all raurns were at that time, by the 

ihcnffi 



Digitized by VjOOQIC 



H E L L S T O K. ji 

Ihcriff; who to die names of the members return* 
c<l, added thofe of their maaucaptors. 

Another return was produced of the reign of 
Henry 6th; and, by the original Pipe-ofEdc 
Roll it appeared, that in the time of Richard IL 
she burgeffss of Hellftok accounted >*ith the 
crown for a farm of 25 marks by that name. 
The alteration of the Attorney General in the 
draught of the charter, by inferting the words 
in danger of being dijfelved^ in place of abfolutely 
iijbhedy was alfo proved ; which words were 
alio in the recital of the charter. 

Mr. Law, 

The evidence being clofed, Mr. Law faid, 
he was ready, notwithftanding the former de- 
dfions of the committees in his favour, to meet^ 
the difcuffion de novo^ and to argue it either 
as a legal or conflitutional queftion; becaufe he 
was of opinion, thattho'the corporation of Hell- 
fton could not continue itfeif without the affift- 
ance of the crown, that circumftance could 
not aifedt the vefted rights of the former corpora- 
tors ; and tho* other members of that body were 
oufted of their franchifes, Mr. Penhall's right 
W«6 never quefttoned; nor did it follow^ 
although a quo warranto would not be granted 
beyond the period of twenty years, that it could 
aiwaya be procured within thai time. His title 
£ % had 
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had been confirmed by forty years pofleffion, 
had frequently been a£ted upon^ and had been 
acknowledged by the recorder under the new 
charter, who accepted a return made by thofe 
vwy perfons with whom Mr. Penhall aded, and 
of whom he is the furvivor. 

As to the mace and other infignta of office, 
he confidered them to be gaieties, as they have 
been called in fomc of the old books, not 
at all cffenrial in the borough. The bur- 
gefles enjoyed rights in a corporate capa* 
city from the earlieft times, and accounted 
with the crown in the time of Richard II. long 
before a mayor was known in Hellfton. If 
therefore they cxifted before that officer was in- 
troduced, why fliould they not exift after he 
was removed ? He would acknowledge. That 
where the number of members conftituting a 
corporation was definite ; as for inilance, 
twenty, it had been doubted by great autho* 
rity. Whether fewer than eleven could ad? 
But where the number is indefinite, the right 
muft aeceffarily accrue to the (urvivors. Mr. 
Penhall being therefore the fole fiirvivor, was a 
corporation in himfelf; which is a pofition jufti- 
fied by the civil law (from whence wc borrowed 
the conftitution of bodies politic) as appears by 
thcPandcfts (Lib. 3. Tit. 4. Lex. 7* § 2.) ^* Si 
*^ univerfitas ad unum redit magis admittitur 

" eum 
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** eum convcnire & convcniri ; cum jus in 
* * unum reciderit et ftet nomen univerfitatis (tf )'*. 
So in the cafe of Sutton's Hofpital (10. Co.) 
many governors were named, and the furvivors, 
or furvivor of them, empowered to fill up their 
number to fixteen ; but it might by poffibility 
happen^ that the furvivor fliould be called up- 
on to a6l as fole governor. But it was faid. 
The grant of the new charter muft be void in as 
much as it purported to beftow this right ; to 
which he anfwered, that the grant would in 
time beftow all it intended ; and that it was not 
neceflary that every part of it (hould take effedl 
at the fame inftant. Neither was there any rea- 
fon why the crown (hould not give all it could,, 
though it might not be able to grant all it 
wiflied ; an inftance of which occurred in 
the College of Phyficians, whofe charter ap- 
pointed the Lord Chancellor, the two Chief 
Juftices, and the Chief Baron, its vifitors ; bur 
tho' it was holden uponfolemn argument. That 
the King's Bench had a fuperior vifitatorial autho- 
rity, and that claufe was taken to be void ; yet the 

(a) Quod fi in untim reciderit, poteft hie potion jure 
convcnire et convenviri cum etpcr unum jus communitatis 
rctineatnr et corifervetur quamquam ab uno collegium non 
confticuatur — ^Ncratius trcs collegium faccrc dixit et hoc 
magis fequendum eft. (L. 8$. iie Ftrh^fign^vidt Firniui /« 
Cod. Lih. luTit. 17. § 14.) 
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charter remained valid in every other refpf<9r. 
(See I BUck^ Com. 4&1.J He (hould not there, 
fore be driven to contend, diat there might be 
two corporations withco-extenfive powers in the 
fame place. The new grant conveyed every 
thing to thofe who accepted it, except that right 
which they knew to be veiled in Mr. Penhall 
as a member of the old corporation. At all 
events, it was never faid, that the fubjeft 
could be deceived by a grant from the crown, 
though it was an undoubted principle that tho 
King might. He requeued the conunittee to 
attend to the cafe of Colchefter and Seaber^ 
which was decided by very able and cautious 
judges, and which has been recognized by the 
prefent court of King's Bench, in as much as 
they have Qid they can reconcile that cafe with 
the King and Pafmore. By the authority of 
Colcbelter and Seaber, and indeed of all the 
books, it appears that a corporation may exift 
as. an imperfed body ; and t^ a fpecies of pal« 
fy, like the hxmian frame, retain fome of its 
fiandions, though it has loft the power of exer« 
cifing others ; but his friends feemed to con- 
tend, that it could only die of an apoplexy, 
and miift perilh at the firft ftroke. The right 
of fending members to parliament, tho' derived 
originally through the corporation, is a perfonal 
privilege ; and the wages of the- members were 

formerly 
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fermeily colleftcd, not from the property of the 
body politic, but from that of the individuals^ 
rcprefenced. So alfo the fee-farm rents, the twen- 
ty-five marks iii evidence, were confidered as 
the perfofial debt of the individuals, and not le- 
vied on the corporation lands. fSte 2 Raym. 952.)' 
But the burthens being perfonal, the privileges 
ought to be fo too ; and accoifdingly, in Bagg^ 
cafe (11 Co. p. 98*) itisfaid, ** Whtfii a mair 
** is a freeman of a city or borough, he has al 
'* freehold in bis freedom for life." Nothing 
then but bis own aft can divefl him of that free* 
hold; and it might as well be faid, that if s 
tenant for life, with the power of making leafe, 
makes a valid leafe, and afterwards forfeits, the 
leafe is void ; or, that when by aft of parlia- 
ment, the privilege of holding two livings is 
given to Mafters of Arts, it would be loft to 
thofc who halve taken their degree, if the uni- 
verfities (hould afterwards happen to be dif-^ 
(blved. He muft admit that one learned 
judge exprefsly faid, in the King and Paf- 
mofe, thac the coi^poration was diflblved. But 
thte expreffiOA of the Chief Juftice, fo often- 
repeated, " that it was^ diffolved to cerraiti 
purpoftZj^ feems clearly to mark his opinion, 
that it ftill fubfifted to fbme intents. It was (aid, 
that it woul^ be difficult to claim a right of com- 
mon in the circumftances of his client ; but as 
it had been decided that a piivilege of exemp- 
E 4 tion 
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t^on from dudes granted to a corporation, was 
to be exercifed, not by the corporate body, but 
by the individual members, it would be enough 
to ftate the cuftom, that thofe who were ad- 
mitted freemen by the corporation, who were 
refident, and had not been disfranchifed, ought, 
and were accuftomed to enjoy a right of com- 
mon, with or without ftint. None of the rea- 
fons given in Gateward*s caf(j(6Ci?. 60.) againft 
the claim of a mere inhabitant to a right of 
common, apply to a freeman. It was there 
faid, that an inhabitant as fuch, has no defi- 
nite eftate ; but a freeman has a freehold eftate, 
both of continuance and certainty. It was like- 
wife faid, that though an inhabitant (hould re- 
leafe, the right would commence again the 
moment another perfon occupied the houfe : 
fo that the common could never be extin- 
guiflhed, or the ground cultivated ; but if a free- 
man once furrenders his franchife, it is gone for 
ever. He had only, therefore, to fue out the 
writ of common ; the words of which to the flie- 
riff^e extremely general: ** Precipe A. &c. quod 
pennittat B. habere communiampqftur^ in C* quam 
habere debet et foleu*' Reg. 1 55 : and in the title, 
" de EJJendo quietum de TheoloniOy* where a 
burgefs claims to be quit of toll, none of 
the writs mention the exiftence of the corpora- 
tion, but merely ftate " cum ipfe ficut cateri 
*' burgenfes vilU de £. per chariam, &c. qui^ 

« etus 



Digitized by VjOOQ IC 



H E L L S T O N. 57 

•^ ttus fit et ejfe iebeat:* Thefc, or perhaps 
better reafons^ induced Mr. Juftice Yates, who 
was a very eminent fpeciai-pleader, to concur 
with Lord Mansfield (which was not his pre- 
vailing foible) in the opinion that a right of 
common fiill remained in the ancient corpo* 
rators. 

In the report of the cafe by Sir James Bur- 
rows, it appears that his Lord(hip exprefled 
his opinion by an interrogation ; but that is the 
ftrongeft poflible mode of aflertion, and as fuch 
is ufed by Mn Douglas, in page 32 of his In- 
trodu6tion, when he afks a queftion not inap« 
plicable to the prcfent argument, ^* What is 
^' the meanihg of making the laft determina- 
** tion of the houfe final ? Is it not faying, that 
** an adjudged point, however improperly de • 
" termined at firft, (hall be conclufive and 
** binding in all fucceeding cafes ?'' But if his 
friends were not content with that mode of ex- 
preffion, they would find his Lordfhip, in a 
cotemporary reporter, (i Blackftoney 591.) ex* 
prefiing himfelf more clearly thus : *' I am of 
<^ opinion, that the corporation is not diflblved, 
** but only deprived of its magiftracy; the free- 
*' men are ftill entitled to their rights of com- 
^* mon, to votes for members of parliament, &c. 
** Thcfe privileges are not loft by the oufter of 
<* a mayor." Mr. Juftice Blackftonc muft be 
fuppofed to have concurred in this opinion, or 

he 
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be vtrould have marked his diflent in his Com- 
iHemades-; whete he is to be underftood^ that, 
the five powitrs cnurtierated, are neceflSiry only 
ill the original conftruftion and pcrfed flate of 
liddies politic. He does not iay, ThsLt by thcr 
hnprifonmeiu^ fov inftance of thdr meoibers^ 
or the extinction of fome of their parts ^ they 
fliall he diflblved. The very oppolite doc- 
tf ine prevailed' in Colchefter and Seaber ; and 
had it not been fo held, the bond \v«ould have* 
rfcheated to the crown, and muft have been 
regranced. In that cafe, the new corporation, 
muft have fued as aflfignees of the crown, there 
being no ^ft of parliament to enable the menK- 
bers of a riew charter to fue in their own name*, 
as is the cafe with regard to fheriffs, bonds, and 
the aflignees of bankrupts— but the new corpa-- 
ration relied folely on^the right of the old, and 
k was decided, that the bond did not cfcheat. 

Mf. Law now entered moro minutely inter 
i^e difcuflioil of the cafes which had been cited i 
and obferved, that a friend of his (Mr. Baft)' 
had thought himfelf re-atrguing the King atn^ 
Paftnore, and had afked, What right Mr. Pen- 
hall could have when he ceafed to be a corpo^ 
rator ? but that was begging the queftion, as 
he was not difpofed to admit the po&ion; Th^ 
eafcs in the books, in his apprehension, proved 
that a corponition was diflblved by the death of 

aU 
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#S its members, and by nothing left. Many in* 
fiances occurred in the quo warranto cafe of 
corporations who had loft their mayor, and 
to which the crown had added acuftos; but 
that circumftance proved, that though they had 
loft an integral part, they were not dilTolved^ 
as the crown would not, like Mezentius, join tfa^ 
living with the dead. He trufted, therefore^ 
that the committee would be of opinion, that 
the old corporation -of Hellfton was (till repre«> 
fented by Mr. Penhall^ though it appeared now 
^^ Lacerum crudeliier aira.^* 

Mr. Douglas^ 

In his reply faid. That although, the learning 
in which the quedlion was involved, were of ati 
abftrufe nature, the queftion itfdf, in his ap^ 
preheniion, was fimpiy this. Which of the two 
parties before the committee is the corporation 
of Hellfton f for if Mr. PenhaU chofe to claim 
as an inhabitaQt, he was outnumbered by thofe 
who fupportedUs clients. He is faid, indeed, 
to pofiefs rights under fome charter previous to 
that of Elizabeth ; and that if the fubfequent 
charters were overturned, he was ftill an ele- 
mentary burgels of the borough ; but does it 
follow, becaufe he was illegally cbofen under 
the charter of Elizabeth, that he was a good 
burgefs under that of King John ? His friends 

had 
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had oot yet afcertained the mode of cleftion in 
thofe early times, though it was neccffary for 
their argument to prove, that he was duly 
eleifled, admitted and fworn, a burgefs of 
the old corporation, which fubfiiled without 
^yor or aldermen. The title therefore was 
imaginary, and the committee would recoiled, 
^at in thofe old charters, the word burgeffis'wsLS 
JK« neceflarily a term of incorporation ; but that 
it as frequently meant the tenants of burgage- 
pofleffions, according to the opinion of Lord 
Hole Thus, in Salt^iflb, tlie burgefles are not 
corporators, and the grants are to them and their 
heirs, and not their fiicceflbrs; Little can be 
coUcfted either from the returns or from the 
.pipe-roU, which merely defcribes the bur- 
gefles as men of Hellflon, from whom the 
fee-farm rent was received. The city of 
London, in the fame way, accounts by the 
defcription of Civis . Londiiunfes ; but it 
would be abfurd to infer from thence, that 
they had no mayor, or other officers who were 
known to belong to the corporation. But what* 
ever may have been the former conftitution of 
the borough, the charter of Elizabeth new 
moulds it, and defines precifely what fliall con* 
ftitute a burgefs in future. The beft defence 
for Mr. Pcnliall is. That he is a member under 
that charter ; and the quellion then will refult 
to this, Whether the charter of Elizabeth, or 

that 
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that of the prefent reign, is the fublifting char- 
ter of the borough ? as it is admitted, on all 
hands, that two charters, with co extenfive 
powers, cannot fubfift in one place at the fame 
time. But if the latter charter be void in the 
moft effential point, the fubjefts who accepted 
it on that condition are deceived, which is in- 
deed attempted to be juftified ; but what is 
more, the crown is deceived, in as much as it 
intended to impofe what is not merely a fran- 
chife, but alfo a duty, and was at one time con- 
fidered as a burthen. On both thefc grounds, 
therefore, the committee muft declare the char- 
ter to be void, though the court of King's 
Bench has decided it to be valid. 

His friends on the other fide had placed great 
reliance on the cafe of Colchefter and Seaber ; 
but he did not think it neceffary to controvert 
that decifion, as the Judges in the King and 
Pafmore had declared both cafes to be recon- 
cileable. The latter cafe had the advantage of 
being canvaffed in more difpaflSonate times than 
fome of thofe on the fame fubjeft which pre- 
ceded it, and clearly eftablifhes this pofition, 
that when a corporation has loft its chief powers 
of aftion, and the crown, by a new charter, 
crefts a body politic, into which it transfufes the 
rights of the former corporation, andaddrefles 
the grant to a number of inhabitants, among 
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whom the Temsanii^ old corporators are includ* 
ed, the acceptance of the majority of the wh(^e 
win bind the reft, although the old corporators 
Oioiild refufe their aflent. For though a noble 
Judge faid^ that the old corporation was only 
difiblved to certain puqx>res^ he afterwards ex- 
plains that expreffion by faying, that the King 
may revive all die rights of the old body, cither 
kx new or in the old corporators. The rights of 
the corporation, perhaps, did not revert to the 
crown. They might be in abeyance, like a 
peerage which defcends to coparceners, but 
which cannot be affumed till the crown grants it 
to one. The operation of the charter might b^ 
to veft thofe rights in the new corporators by 
grant, and to revive and perfedt them in the old, 
by a (pedes of remitter. The certain purpofes 
for which the old corporation was faid to exifl) 
were to prevent the cftates belonging to it from 
reverting to the donors or efcheating to the crown, 
and to keep alive a poffibility of having its rights 
revived. For thou^ the right of common, and 
fuch other rights muft neceffarily be exercifcd 
by individuals, the fee fimple or inheritance is 
in tlie corporation, as appears from the cafe in 
Saunders. And in Bagg's cafe, though a fr ee^ 
man is faid to have a freehold, he is faid to 
have the inheritance . with others. It feenli 
to follow^ therefore, that if the inheritance 

with 
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ijvith others is gQixe* Hs Own freehold <ic- 
tcrmines* Lord Mansfield does jnot fitj-^ 
diat \vhUe the rights of the corporation arc 
in abeyance, a fre^mw codd .ex^rctfe any of 
Xhem : So that perhaps he rodg^t contintic to 
have a right of common, without having a 
jigbt to exercife it. The difficult oichiwmg 
fuch a right any other vrs^ sbzsx throiagh the 
corporatioo^ is a firong argucnont againil ks 
£xiftence. It does not appear by the Reg^er^ 
that iht precipe quod fermttat habere communiam 
is adapted to (Corporators ; but fuppofiogtb^t 
it IS, it does not £>liow th<at the tide mufl not 
be mor^ explicitly ftated jn the declaration, as 
was done '\n the cafe of Jdie city oi London and 
jLynn Rf^gis ; by the report of which, it appears^ 
that the writ was not referred to ; bijt the d^ 
clarappn flatiss the exigence oftfaeasicient cor- 
poration of London, ^nd die freemen claim the 
^xeinption pnder it. {See Mr. Henry Black-- 
fionfs Jiep, ,2q6.) 

The ^ument drawn from the Iiardfhip ofrhe 
cafe is piaDSble, but is not juft ; £br though it is 
hard that the rights of clie innocent (hould be 
injured by oth^rs^ if the law of England fays 
that mud fometimes happen, individpals mufi: 
fubmic. The corporation is truftce for the 
' fights of i|:> ipembers, who like all perfons who£c 
cftate is manag^ by truftecs, are in. a grjeat de- 
^rff in their power. Mr. Penhall's cafe was 

different 
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iiiffcrent from the abbot of a convent, who, h'fce 
the dean of a chapter, was a corporation in 
himfelf, and with the convent made a corpora- 
tion aggr^ate. He might therefore fubfift 
alone, and retain the powers of profeffing others, 
notwithftanding the convent was gone. The 
fame obfervation was applicable to the corpora- 
tion of Durham, which, though it had loft its 
mayor, had not loft the power of perpetuating 
itfelf, as the different Guilds filled up the va- 
cancies that from time to time happened in them, 
by the admiffion of new freemen. If that argu- 
ment failed Mr, Penhall, there only remained 
the other ground for him to fland on, which muft 
be perfeftly untenable, except he could prove 
that he was admitted a member under the old 
charter of Richard IL or of John (if any fuch 
exiiled) previous to the grant of Elizabeth. 

On Thurfday, the 23d of December, the 
committee informed the houfe, by Sir Adam 
Ferguffon, that they had determined. That 
James Bland Burgcs, Efq. and Charles Ab- 
bot, Efq. were not duly returned burgeflfes 
to ferve in this prefent parliament for the bo- 
rough of Hellfton, in the county of Cornwall ; 
and alfo. 

That Sir Gilbert Elliot, Bart, and Stephen 
Lufhington, Efq. were duly returned burgeffes 
for the faid borough ; and alfo. 

That 
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That the latter gentlemen were duly eledted 
burgefles, to ferve in this prefcnt parliament for 
the (aid borough ; and alfo that the feveral peti- 
tions did not any of them appear to the (aid 
feleft committee to be frivolous or vexatious. 

And-the laid determinadons were ordered to. 
be entered in the Journals of the houfe. 

Afterwards it was ordered, 

That the deputy clerk of the crown do attend 
the houfe, forthwith, with the double return for 
the borough of Hellfton, in the county of Corn- 
wall, and amend the fame by taking off the 
file the indenture by which James Bland Burges 
gnd Charles Abbot^ Efquir^s ^e returned. 



THE^ 
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Of 

The Double Return 
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OAKHAMPTON, 
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The Committee met on Friday the 4th of February 
1791^ and confifted of the following members : 

Charles Picrrcpont, Efq. Chairman^ 

J, B. Church, Efq. 

John Holdcn Strutt, Efq, ' 

R.M,T.Chifwell,Efq, 

Thomas Coxhead^ Efq. 

Lord Vifc. Weymouth. 

John Shawe Stuart, £fq. 

Earl of Burford, 

Thomas Johnes, Efq, 

PhlUp Metc^lf, Efq. 

Richard Glover, Efq. 

Laurence Palk, ]^fq. 

Gerard Lake, Efq. 

Nominees, 
Rt. Hon. Thomas Pclham, of St. Ledger and Ladbrohy 

Charles Small Pybus, Efq. of Jnderfon and Townfotu 

Petitioners upon om Siturn, "* 

John St. Ledger and Robert Ladbroke, JSfquires, 
and Thomas Bridgman Luxmore^ with other 
£le£tors in their favour. 

Counsel, 
Mr. Graham, Mr. Gibbs, Mr. Dampicr. 



Petitioners on the other Return^ 
John William Anderfon, and John Townfon, Efqrs, 
and certain Eledors in their intereft^ 

Counsel, 
Mr. Partridge, Mr. Fanlhawe, Mr. Lens. 

Mr. Gibbs and Mr. Lens were Counfel for th< 
two fets of Eledors. The Committee refolved, as 
in the Hellfton cafe, oqly tohear two Counfel on 
each fide. 
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(69 ) 
THE 

C A S E 

Of the Double Retuni for the Borough of 

OAKHAMPTON. 

TH E petitions being read, thofe in favour 
of St, Ledger and Ladbroke ftated, That 
they, together with Townfon and Anderfon, 
were candidates for the borough of Oakhamp- 
ton at the laft general eleftion ; and that a poll 
bcing^demanded, the fame was duly taken be* 
fore Thomas Bridgman Luxmore, the mayor,i 
who at the clofe thereof, declared. the m^o- 
tity of legal voices to be in favour of St. Ledger 
and Ladbroke. Alfo, That one John Hawkes, 
under colour of the office, of Portreeve, took 
a poll, which they contended he had no right 
to take, and made a return of . Anderfon and 
Townfon : but that even at his poll, there was a 
majority of legal votes for St. Ledger and Lad- 
broke ; they therefore prayed. That the return 
of Hawkes niight be taken off the file, &c. 
F3 There 
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There was likewife a charge of bribery againft 
Anderfon and Townfon. 

The petitions in favour of Anderfon and 
Townfon flated^ That Hawkes was, by virtue 
of his office of Portreeve, the only legal return- 
ing officer: that Thomas Bridgman Luxmorc, 
the mayor, had pofleffed himfelf of the precept, 
pretending that he had a right to make the re- 
turn ; and by rgeding fome legal votes, ten<« 
dered in their favour, and admitting others 
which ought not to have been admitted, and 
which were fraudulent and occafional, had ac- 
quired a colourable m^ority for St. Ledger and 
Ladbroke. They therefore concluded with die 
fame prayer. 

The refolution of the 24 February, 1710, 
touching the right of eledtion was then read, in 
thefe words: 

Refolved, ^' That the right of elefting mcra.- 
bers to fervc in parliament for the borough of 
OaJihampton, in the county of Devon, is in 
the^ freeholders and freemen, being made free 
according to the charter aiid bye-laws of the 
laid borough :^ which was followed by the refo- 
lution reftraining counfel from giving evidence 
contrary to the lall determination of the Houfe of 
Commons, and the refolution appointing thofc 
who are firft named in the return, or whofe re- 
turn is immediately annexed to the writ, to be 

fira 
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firft heard. By the 2.8 Geo, lU. Cb. $^9 ^ch. 
paitf^ if required, is to give in a ftatetnent of 
the right meant to be relied on* The ftatement 
given by the €aunfd for St. I^edger and Lad- 
broke was^ That they apprehended the leg^ 
returning officer to be the mayor^ chofen by tho 
capital and affiftant burgeflbs of the boroiigh^ 
according to its charter. On the part of Aa- 
deribn and Townfon^ that the returmog officer 
was the Portreeve for the time being (a)* Tho 
counf el for the former gentlemen objedted toi 
this ilatement, becaxiTe it didnot mention ho\«r 
the* Portreeve was appoimed, th^ oontended. 
That by the allegation ia their petition, thaL 
Hawkes had made a return, under colour of tic 
0ce of Portreevi, thqr meant to fubmit th& 
queftion of faft to the conmiittee,. Whether or 
not he was legally chofen ? as Well as the quef- 
tion of law. Whether, fuppofing him to be 
properly nominated, he had a right to a<% as h^ 
had done? that this ftatecnent was exprefsly re- 
quired by the aft itfelf ; the feftie of wbich^ 
feemed to be, that the returning- officer codd 
not be better defcribed tharj by ffafing, What 
defcription of people had a ifigfat to appoint 
him I But to this it was anfweced. That the 

(a) See the report of the Qomminee, at the end &f th« 
itie. 

F 4 aft 
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aft fccmcd not to point to thofc cafes where thtf 
difpute is to which of two offices the right of 
making returns is incident ; but to thofe cafes 
where the queftion is. Which of two perfons (hall 
fill a particular office f that the comnxittee were 
now to decide, Which of the officers was to 
have the right contended for ? and not. Whe- 
ther thofe offices were properly filled ? and that 
the petitions, by alledging that Hawkes had 
claimed certain rights under colour of the office 
of Portreeve, admitted that, in point of faft, he 
was duly appointed to the office. 

The opinion of the committee being taken, 
they declared, by their chairman. That they 
did Hot think it was neceflary to ftate the right 
of chuiing, nominating, and appointing the 

Portreeve (a). 

Mr. Graham, 
As leading counfel for St. Ledger and Lad-^ 
broke now proceeded to open his cafe, and faid, 

(a) The a£{ 18 Geo« III. CK 51. § 2 j, referred to^ 
clearly empowers the committee to require *^ ftatements 
*^ m writing of the right of dedion, or of chufingy noroU 
^ natingy or appointing returning officers,'' if they thinlf 
fit. It is to be prefumed therefore, that the committee 
thought the petitioners had by their petitions admitted the 
Portreeve to have been legally chofenr The pftition of the* 
eledon in favour of St. Ledger and Ladbroke, contained 
the Mowing words: *^the petitionerc further infift, that 
** the iaid John Hawkes, ly^irtui of bisoJUt rf Port- 
f had no right whatever to take fuch poll/' &c. 

he 
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ht could hasre wlfhed that no imaecefflby l|de£r 
tion dad occurred to confume ihai V&luable 
time which the committee wouH find themftivct 
obliged to beftow upon the prefd^t cdfe ; but 
that with had been defeated by Mr. Hawkes^ ad 
attorney^ who had chofen to revive in lus per-» 
^a an office that had in a manner lain donhant 
for one hundred and fifty years ; durmg whidi 
period, the right of the mayor to aft as returning 
officer had never been queftioned« He ftated, 
^t in 1623, a royal charter was granted to ihi 
prefent corporation, antecedent Co which time^ 
irery little of the hiftory of the borough could 
be known with fatis&dtions and that it was a 
maxim founded on the judgment and ex|>erienke 
of mankind, in fuch queftions, rather to Idoktd 
thofe times when the cuiloms of a pkcfc were^ 
fettled and uniform, and our refearchei might 
me^t with fatisfadory evidence, than to attempt 
to penetrate into the remote and confuG^ mafs 
of antiquity, where one man might prdve him-» 
felf more ingenious than another, but where it 
was impoflible for the mind to arrive at any 
certain conclufion. There were indeed two anr 
cient returns extant of members to parliament 
from this borough ; the firft in the 28 Ed. I. 
anno 1306; tht fecond, in the 7 Ed. 11. anno 
1314 (fl). fiut it appeared, that from this laft 
(a) See the 4th part of PiynneTs Pari. Writs^ 1079. - 
* F period. 
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jperiod, the borough had reflnquifhed this prtvi-' 
kgc dll (bme time after tht grant of the charter j 
vhich would nor be a matter of furprize to thpfe 
who rcflefted that the now valuable right of 
fending reprrfcntadves to parliament, was in' 
earlier dmes confidered rather as a burthen than' 
a privilege. All that is known for certain of the 
borough, previous to the charter, is, that it was 
a royal burgh holden of the crown in capite j 
that it was granted to a mefne Lord, WiUiam de 
Baldwin, and afterwards to the famdy of Court- 
ney (a). He mendoned this, in order that the 
conunittee might comprehend the true nature of 
the inftrument which the gentlemen on the 
other fide might perhaps call the charter of Ro-' 
bert de Courtney, but which in faft, is a grant,' 
or rather a confirmadon by Robert de Court- 
ney to the free buigeffes of Oakhampton, of all 
the privileges they had enjoyed in the time of 
William de Baldwyn, yielding in return, by 
the hands of the Portreeve, a certain rent. The 
grant alfo recites, that the faid burgeffcs may 
chufe and depofe a Portreeve and beadle. The 
Portreeve was to colleft rents, tolls, and dues ; 
he was in the nature of a fervant ; is ftiled by 

(a) See Willis Nottt. Pariiament. laMad.firmaSuf 
//, p. io> there is a.return of the flieriff of DevoD» 9 Ed- 
vrard II. which certifief Hugo de Courtney to be Lord of 
Oakhaoiptoo. 

the 
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the Lord my Pdrtreeve; and feems to have no 
ri^ts^ except what are fpccifically given him by 
the inftrument, in which no mention is made of 
the right now contended for ; the grant is to 
hem and their heirs ; but had the word fuccef- 
ors been added^ it could not on that account 
be argued, that the (ubfequent charter of the 
crown recognized this community to have 
been a corporation, as Maddox in his firma 
^^^Sh P* 31 (^)j proves, that privileges were 
rcquently granted to towns, or communis 
ties in their collective capacity, without any 
incorporarion. There was a ftrong analogy 
between the old townfiiips and manors : they 
had a fteward to prcferve the records, &c. 
a Portreeve to colled the rents and duties, 
and a bailiff of inferior authority, whofe of- 
fice is not exadly afcertained ; how then can it 
appear that the Portreeve had a better title to 
make returns than the fteward, who returns in 
Downton and many other boroughs ? They ftt 
up two returns ; and if thofe returns furnifhed, 
on their infpedion, any hint of the fyftem con- 
tended for, he (hould be bound to acknowledge 
the weight of the argument ; but they appeared 
to be fo conciufive againil it, that he could not 
imagine the gentlemen on the other (ide ferioufly 

(a) See alio pages $4, 57* 1 

elied 
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relied on them. Thofe returns were made as 
all other returns were made at that period. Be* 
fore the 'jtb of Henry IV. Ch. 15, a county court 
was holden, to which the elcdors for the county 
and for the boroughs within the diftridt reforted 
at the fame time ; the (herifT returned whom he 
pleafed : and this was the evil intended to be 
remedied by the ftatute ; but which, as it in-. 
Aided no punifliment on the (lierifF who 
(houid difobey it, required another interpofi- 
tion of the Tegiflature. The nth of the fame 
king, Ch. 15, inflifted a penalty of one hun* 
dred pounds on the flierifF who (hould make an 
illegal return, and on the knights of the (hire 
who fliould aft under it. Still, however, the 
IherifTs (heltering themfelves under the general 
words of thofe ftatutes which were, " Quod in 
** pleno comitaiu tuo eligi facias pro comitatu 
*^ tuo duos militesi et pro qualibet civitate in 
*^ comitatu tuo, duos cives et pro quolibet 
'^ burgo in comitatu tuo duos burgenfes," af- 
ter they had elefted the knights of the Qiire ac- 
cording to the votes of the freeholders of the 
county, prefided themfelves at the eleftion of 
the burgefles, taking the votes of thofe who 
came from the different boroughs, and totally 
neglefti'ng, even when they afted moft correftly 
to ifllie precepts. This is fufEciently clear from 
the preamble to the flat. 23 Hen. VI. Cb. 14, 

cnafted 
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enafted for the redrefs of grievances arifing 
from the mifcondud of the flieriffs. (See alfo 
Prynney 252.) Nay, fo inveterate* was the 
cuftom, that he fliould be able to give in evi- 
dence a return of a ftieriff fubfequent even to 
the ftatute of Hen. VL by which it appeared, 
that notwitbftanding the provifions of the fta^- 
tute, no precept had been iffued, and confe- 
jquenlly there could have been no return of a 
returning officer for that borough, which, Vi 
fermint^ muft pre-fuppofe fuch a precept di- 
rected to hioi. 

He had hitherto by his argument contended, 
{hat previous to the charter of James I. this 
was not an incorporated borough. It appears by 
jhat charter, that Mr. Serjeant Glanville, who 
vras one of the moll enlightened men of his age, 
Jcnew not how to coniider it. But fuppofing that 
it was a corporate borough, furely the prepojitus 
or Portreeve^ et burgenfeSy or the prepojitus it 
communitas, or the ancient corporation (call ic 
what you will) was completely g ne and anni- 
hilated by the acceptance of the new charter ; 
which, after the late decifion in the Hellfton 
cafe, will, hardly be denied. By whatever name 
the old corporation cxifted, the new charter is 
direfted to all the members of it, and. includes 
them all. How dien can it be contended that, 
after the old corporation is diflblved, one memr 

ber 
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bcr of it can ftill retain a right to aft as return* 
tng officer? The opinion of the fobfequent 
reign, when the hiftory of the borou^ muft. 
^ave been better underflood than it can be now, 
M^as mnch in his favour; for the original char- 
ter of James I. having been furrendered, the 
trorporation was (hortly after reflored by a ncvr 
charter^ which only mentions the mayor and 
commonalty of the former one; and in 1640, 
when the borough, for the firft time after its 
incorporation, returned members to parliament^ 
though it had received its grant ieventeen years 
before (which is furely a very cntxcai period in 
its biflory) the precept was direded to the 
mayor; neither the Portreeve, nor any other 
<perfon claiming a right to make the return, 
though the value of a feat at that time was ver 
likely to raife fuch queftions. Another v^ 
&vourable opportunity offered of contefting the 
right of the mayor in 1660, when there was a 
double return ; but fo litde was the Portreeve's 
datm dreamt of, that the freeholders, who af* 
fembled in a tumultuous manner to oppofe the 
mayor, never thought of the Portreeve as an an- 
tagonift to him* The refolution of the houfc 
on that occafion was, that the members returned 
by the mayor fliould retain their feats till the 
other party eftabliflied their claim ; but the dif- 
cuffion of the queftion was prevented i^ the 

diflb^ 
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diffohidon of parliament The next year a 
^cniiar return M^as made by the mayor, and ac- 
^uiefced in ; and, 6nce that time, all the pi^ 
cepts have been dimfted to the mayor, and the 
indentures have been between the (heriff and 
him. To purfue the hiftory of the borough ; in 
J 7 1 o, the freeholders daimed a right of voting; 
and their right was recognized by the hoofe, but 
diey did not infift on a different letuming offi- 
cer. The hand of the mayor, and the corporate 
•feal was ftiU affixed to the mdentures. The 
natneof the Fortrreve was never mentioned, er«- 
cept in one return of 17549 wh^e he 6gned as 
cne of the freeholders ; which he would not have 
done, had he thought his right to return pai»- 
mount to that of the mayor ; but the office is 
in £a& now fo iniignificant andfo obfoletie, that 
fais learned friends would not fitte for a certamty 
who have the right of eledtiAg to it, left, by a 
farther fearch into their records, a di^arem: 
mode of eleftion (hould aiq>eaT, and they (hould 
be held down to their former (brement. The 
caufe of their dilemma is evident : Rents n(* 
ferved in money grew in time to be of little 
value; and the office, the princ^)al dyrty of 
which was to collet them, was almoft forgotten^ 
Mr. Graham iaid this was the cafe he had to 
lay before the committee^ and> (hould he fob* 

ftantiace. 
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ftantiate it by evidence, he thought it was to 
ftrong as to call on the gentlemen on the other 
fide to (hew fome probable ground of fuccefs, 
as an apology for the oppoiition and expence 
their friends had occasioned in the borough; 

Evidence. 

Two returns were produced ) their dates 28th 
Ed. I. anno 1300 ; and 7 Edw. IL anno 1314^ 
made by the flierifF in the ufual way during 
thofe early times:: alfo feveral returns of mem- 
bers for boroughs, in the county of Devon, anno 
0:429, 7th Henry VI. in the fame form ; ^nd 
even in 1449, ^^^^ years after the 23d of 
Hen. VI, which (o cxprcfsly direfts precepts 
to be fent to the returning officers. . 

jlnno 1640 appeared to be the firft time 
that Oakhampton fent members to Parliament 
fince I3I4.— The writ recites, that it was 
an ancient borough, and ufed to fend members ; 
and, in cohfequence thereof, direds the (heriff 
to ifliie his precept. The indenture was bcr 
tween the (heriff on the one part, and the mayor, 
burgefles, and commonalty on the other ; and 
under the corporate feal. In 1660, there was a 
double return ; .ift, by the mayor and burgef- 
fes, under the common feal ; and, 2dly, by 
the free btirgeffcs who returnfed.only one mem- 
\ku This laft indenture pyrported to be Jby the 

Iheriir 
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iheriff and the mayor and commonalry^ but 
was in faft made by the freeholders without the 
corporate feal. By volume eighth of the Jour- 
nals^ P^gc 3> it appears, that the houfe order* 
ed the members returned by the mayor to 
retain their feats till the others proved their 
right. All the other returns, down to 1783^, 
were in the lame manner under the corpo- 
rate feal, the precept being fometimes dired- 
ed to the mayor alone, and fometimes to the 
mayor, burgeffcs, and commonalty. In 1754, 
the indenture was between the flierifF and 
the mayor, burgeffes, and commonalty* Henry 
Luxmore was mayor ; and amongft the names 
of the commonalty was that of John Luxmore, 
with the addition of Portreeve. In 1783, the 
precept was direfted to the mayor {a) ; but the 
return was made by the freeholders and free- 
men, under the corporate feal ; the mayor's hand 
does not appear (i). In 1 784, John Luxmore, 
the Portreeve, having fecured the eleSlion, pro- 
cured a fupplementary inflxument to be executed 
by the mayor, as if to perfed the return. The 
return thus amended by the clerk of the crown, 
purported to be made by the freemen, free- 
holders, and mayor, under the common feaU 

(.7) The word mayor appeared to be written od an 
crazure. See p. 92 and 96, 
(i) See p. 86. 

G The 
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«2 CAStth 

The grant of 1R.cibcrt de Courtftfey t(*!as pfd* 
duced and read ; a copy of which is ^ven in ^^ 
note hereto fubjoined (a). The evidenCfc being 
finilbed, 

Miv 

(a) Omnib' xti fidelib* hoc fcriptnm viftirii vet aodhuris, 
Rbb* de Curt' eternatn in Domino falutena« Novent Uni" 
veHitas v6(hra qiiod ego Rob' dedi et conceffi, ^t^haetnc^ 
prefenti carta conHrmari conJTeafu el afleofu Marie ifldQiii 
mee et heredum meorum, burgenfibus de libero blirgo map 
de Okem* omnia Ceuementa fua et liberas^confuetudioes quas 
habebant tempore Ricardi filii Baidewini et Rob' filii regis et 
IMatilid* de Avcrenges^uxoris fue et Nawifie de Curten^'mi- 
tris mee, in bti/go et in terra fbrinfeca, reddendo inde 
auinuatim de quolibet burgagio^ mihi et herodibiM meisp^r 
nanus prepofiti mei de burgo, ad feftum fandi Michael' 
duodecim denar' pro omnibus fervitiis et exadtionibus ad 
me vel heredes meos pertinentibus, Sibi et heredibus 
fuis tcncnd' et habend* de tac et heredibus tneia 
Jure faereditar^to Hbere et quiete pocifice et hoiiorifice 
ki peipetuifm, in bofco in piano in viis^in limitis in ftagnisin 
communibns paduris inaquis in nrolendinis et in omnibus 
locis ubi ego et heredes mei illis et heredibus fuis rationabili- 
ter warrantizarepoflumus.' Conceflimus etiam quod burgen* 
fcs annuathn proprio corrnn confultu, prepoCtum et predo* 
nem fibi elegant et deponant: prepofitus vero qtiietds fit de 
gablo' precadeiex denar.* Si placitum fpedans ad Domi- 
num furget in burgo in eodem debet terminari. Si aliquis 
de burgo forefecerit de manerio domini quietus fit pro dUo« 
decim denar'; fi folitus fticrit j^idicioct confilio burgcn- 
fium et fenefcalli mei iecundum quantitatem deli£ti cadi* 
getur. Si aliquis burgagimn novtim ceperit coMtlio &nefcallx 
mei et bononim.meorum hominum auxiiium dom'us hkbe- 
hk in boico meo de Okem'« Si burgenfes vel eOrub pueri 

Tclint 
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Mr. Damp IE R, 
In fummiflg it up, obfcrvcd, that the mayor had 

been 

Vclint nubcre vcl maritarc quictc feciant ubicunquc 
volucnnt: quUibct burgcnfis fuem habcat cum 4 
purceUis quietos de pannagio in bofco rnco de 
<*em\ Nemo nifi fit dc burgo corium viridc eixiat in 
borgo, n0c aliquod talliu* faciat. Tholoncum] colligat 
prepofitus, ct duodcdm denar' dc Tholonio ct quietanciam 
Gablifui habcat pro hoc fcnritio, ct quatuor dcriar' nihil fi 
ezcedat quatuor Tholoncum. Rcddat dc cavallo dcnar*, de 
anin^i Obol*, dequioque bidcntibus denary Ac quinquc 
porcis denar'y dc blado ct cap*nichil. Si quis cmcrit vcl 
Tcndidit infra longam pctram vcl infra Yfencyecc tholoncum 
seddat. Si quis tholoncum aiportavit quietus rcddat pro 
quadrantc quinquc folidos, pro Obolo decern folid*, pro 
dcnario xxti fcrlidos. Si burgcnfis vclit reccderc vcndat 
burgagiufn fi vult cuicunque volucrit cxccptis domibut 
rdigiofisy ct ad quiet' debit* dando domino duodccim 
dcnar' ct propofito quatuor ct bur^ quatuor quietus rc- 
cedat. Si vcro aliquem burgenfem contigit ^ti implere 
muDUSUxor ejus ct hcredes tencmentafua quictc rccipiant. 
Si quis defidcrat iibcrtatem burgi ct talis fit quod poffit re* 
dpi, prinoo anno rcddat domino quatuor dcnar', ct burgo 
quatuor, fccundo anno Domino quatuor tutum, tercio 
burgagium capiat vel gabeliufn rcddat ct reccdat. Si quis dc« 
bttum alicujus burgenfis afportavcrit burgenfes catalla afpor« 
tantii in burgofiipcapiant ct retineant doneccis de jure fatisfe« 
cent. Burgenfes mei quiet' crunt dc thoionco per totam De- 
von' ubi ego et hcredes mei illos de j ure warrantizare poflumus 
ctdcbemus. Nemo nifi fitliberc conditioois ilabit in Lege 
contra burgenies meos. Omnis rcdditut et omnia amcrci»i 
mcotft et omnis cxitus burgi per manus prepofiti mihi vcl 
beredibusrocis reddantur* Prohac autemdonationc, conccf' 
G a fione 
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been in poffeffionof the right for 1 50 years ; which 
was twice the length of time neceffary to acquire 
a prefcriptive title to the largeft eftate in Eng- 
land. There was the ftrongcft prefumption, 
therefore, even if any returns could be proved 
to have been, made by the Portreeve, that he 
had long fince furrendered his .right to the 
mayor. The borough was governed under the 
ancient grants or charters, by a lie ward, a port- 
reeve, and a beadle. Of thofe the fteward was 
the principal officer: He appears as judge of 
the amerciaments and fines ; if any perfon is 
about to build, he is to allow the wood, &c. — 
The portreeve is merely to coUedV the fines and 
duties. It cannot be underftopd by the char.- 
ter, that he was the returning offi^cer. And 
how does it appear that the prefent Port- 
reeve is fubftantially as well as nominally 
the fame officer with the Portreeve men- 

fione et confirxnatione mca dederunt mihi prediA' burgen;^ 
fes • ac fnarcas Sterhogoruni in recognitionem ; quod ut 
ratiim et iHconcuflum in perpetuum permaneat prefenti 
earta, et figilH niei appofitii confirmavi hiis teflibus. Do- 
mino reg* de Curt'. Willielmo de Nymet tunc vie', Devon' 
per Rob. dc Curtc«\ Rob. le Baftart. Will**, de Alba 
Mara. Baldcwino de Belleflon. Elia Coffin. Rad' fii' Rad% 
Rogero dc Mules. Will®- de Leg'. Ph. Peter. An'go dc Wile. 
Galfr' de Mccedun\ GalP dc la Nag. et multis aliis. 

tioned 
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tioned in the ancient deed ? Can it be flicwn, 
chat he is chofen by the burgeffcs under the 
lenfe of the charter ? From the old returns it 
appears beyond all doubt, that the IherifTs 
made the returns themfelves ; and fo unwilling 
were they to iflue precepts, that even after the 
ftatute, when they were liable to very'fevere 
penalties, there are inftances of their continuing 
tp aA. as formerly. The royal charter was 
granted in 1623. At that time, the rights of 
the Portreeve muft have been clearly afcertained : 
yet the flierifF direfts the precept to the mayor; 
the mayor returns, and his return is acquiefcediq* 
In 1660, there was a double return. The free- 
holders, who thought themfelves exempt from 
the jurifdiftion of the mayor, made a return of 
one member. Why. they did not eleft two 
perfons to reprefent them can hardly be guefled 
at ; but it is fair to fuppofe, thatthey would have 
pitched on any perfon who had appeared to have 
a colourable right to aft as returning officer, in 
order to oppofe the mayor : yet fo convinced do 
they feem of the mayor's right, that they falfely 
date their own return to be made by him under 
the corporate feal. This is a ftrong circum- 
stance to fhew, that the Portreeve was not 
thought of. In 1783, the return is not lign^d 
by the mayor; but this was explained by 
^ ^ which came out in evidence, that the 
G 3 mayor 
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mayor was at that time deputy poftmafter^ and 
mighty from his ignorance^ imagine that he 
would incur a penalty by thus interfering in 
eledions. But what (hews the fenfe of the bo- 
rough mofl: decidedly^ is the conduft of Mr, 
John Luxmore himfelf, upon whofe intereft the 
other gentlemen build their hopes of fucceft ; 
for having procured himfelf to be returned in 
1784 ; and his brother who was mayor^ having 
omitted to fign the return^ he was fo fearful of 
its validity, that he procures his biother to ex- 
ecute an inilrument, declaring, that he^ as 
mayor, had taken the poll and made the return. 
For thefe reafons, he hoped that the committee 
would fee that the claim of the Portreeve to 
a£t as returning officer, could neither be fup- 
ported by law or cuftom. 

Mr. Partridge, 
As counfel for Meffrs. Anderfon and Town- 
fon, who were returned by the Portreeve, now 
proceeded to open his cafe, and obfcrved. That 
the gentlemen on the other fide had judicioufly 
for themfelves, treated all refearches into an- 
tiquity with ridicule, and had endeavoured to 
confine the attention of the committee to mo- 
dern times, when they inuigined the hiftory of 
the borough would be more favourable to their 

claim. 
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cUim. He btgged leave however to deny that 

<he wnclufion they drew from the faft& in cvi- 

^CQCC was fapsfadory ; for ic appears by their 

own cafe^ that till iSz^x ^ mayor was unknown 

in the borpugh. It alfo appeared, that the 

freehql4crs rights were anterior to thofe of the 

m^yor^ as they enjoyed the privilege of fending 

Ifiember^ to parliament from the earliefl times. 

Cauld it then be fuppofed that there was no re- 

tunung officer till 1623 ? Are we to prefume 

t^at the iheriff afted fo illegally as to make the 

returns him(eU down to fo very late a period ? 

This appeared to him to be a moft improbable 

ceiiclufiQn; for it undoubtedly was his duty, long 

before th^ charter, to tranfmit regular precepts 

to the proper returning officer ; and the prefump- 

tioii^ is, that in point of fa£t he did fo, and kept 

thofe returns by hi(n without annexing them to 

the writ as he now does. The r^ular prefump« 

tien in courts of juflice is, that officers do their 

duty if the contrary be not fhewn. So that in- 

fteafJ of one fplitary inftance of negled, they 

ihould have proved, that all the iheriSs had 

been uniibrpnJy negligent. Taking for granted 

therefore what he had a right to prefume, and 

what was perfectly confiftent with the ancient 

returns, that the fherifF obeyed the flatute of 

Henry VL by ^ ilTuing precepts to the returning 

officers qf bofQUgba, WI)o w^s that officer in 

G 4 Oak- 
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Oakhampton? Not the mayor, for he did nt)t 
cxift till three centuries after returns were proved 
to have been made. It has been acknowledged 
by the greateft antiquarians, that there is an un- 
common dearth of returns from the reign of 
Henry III. to that of Edward IV. (a) ; but it 
is too wild a prefumption, that though they do 
not now appear, they did not once cxift. If 
the Portreeve then is taken to have been once 
the returning officer, his right, though waved 
for a time, cannot be loft by prefcripdon. He 
is frequcndy mentioned in the royal charter, and 
his rights are by it exprefsly referved ; his office 
is diftindtly traced down to 1622 ; and as the 
charter does not fay a word concerning the re- 
turning officer, which is not very ufual in grants 
of that date, the fair conclufion is, that Glan- 
viUc who fuperintended it, thought that he was 
the ancient returning officer of the borough, 
and therefore did not wifli to trefpafs on his 
rights. Nor could any argument be drawn from 
the omiffion of claiming the right during fuch a 
length of time, if the hiftory of the place were 
attended to. The firft mayor under the charter 
was John Growden ; a perfon of the lame name 
.of Growden was then Portreeve, and had been 
chofen by the homage of a court-leet held ^t 

(if) See Frynnei and Brady, p. 164. 

Michaelmas^ 
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Michaelmas, 1622. But the charter giving the 
corporation a power to make by-laws, it was 
cautioufly and wifely provided by one of the firft 
afts of the corporation, that the mayor for the 
time being ftiould be prefented to the homage 
to be chofen Portreeve alfo for the year of his 
mayoralty. The jundtion of the offices took place 
in 1623, and has continued with but one ex- 
reption ever fince. In 1640, which was the 
firft return after the charter, and was much re- 
lied on by the other fide, Michael Drewe 
united both offices in himfelf. The fame ar* 
rangement happened in 1660, when there was a 
double return : fo that this precedent is far from 
being conclufive agdnft the Portreeve ; for the 
difpute was between the mayor and freeholders, 
and could not poffibly happen between the 
mayor and Portreeve. It is true that die Houfe 
ordered the members returned by the mayor to 
take their feats ; but as the rights of the Port- 
reeve were never at iffue, and as the returning 
officer united both offices in himfelf, though he 
chofe to return as mayor, he could not by that 
aft afTedt the rights of his other capacity. There 
is indeed one inftance where the Portreeve figns 
the mayor's return qua Portreeve; but this, fo far 
from furniftiing an argument againft him, feems 
to be a claim of his right, for otherwife he would 
have figned fimply as a burgcfs. At worft, the 

precedent 
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pf«cedcnt docs not carry great axithority with k» 
$& enrery one k]M>ws that» at certain times, the po^ 
Ikics of boroughs flow in a placid ftream ; and 
^ both officers of the corporation agreed in their 
choice of the members, it is not probable that 
they would be difpofed to coated and litigate 
their rights ; but if fame inflance of the exercife 
ofthis right be required, an inilance occurs. In 
3780^ the (herifr ifliied his precept to the Port- 
reeve by name ; he was at that time alfo mayor^ 
but figned the return in the capacity of Port* 
reeve, and no objedion was made to th^ Ibnna- 
lity of the return, though there was a petition 
on the eledion. This was Mn Hawkes*s cafe ; 
he was duly elected to the office of Portreeve at 
the Michaelmas court«leet, prior to the eledion. 
He made an application for the precept to the 
tinder iheriff ; being refufed, he proceeded to 
ad as he thought the powers of his ofjice en- 
titled him ; he admitted and rejeded votes, as 
his judgment led him to pronounce them legal 
or invalid ; and the reflilt was^ that he declared 
the majority in £ivour of Anderlbn and Town,- 
ibn« 

EyiDiKCE. 

Several ancient deeds of feoffment of eftates 
within the borough in the reigns of EdwajKi I. 
and II. were produced, attcftcd by the Pon- 

reeves 
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reeves for thofe times. It was tben admired 
chat the office of Poitreeve had fubfifted fron* 
the earlieft times, dourn to the grant pf ch? 
chaner. The fteward of the court-leet, whp 
faid he was appointed by the lords of the bo* 
rough (ten of the principal inhabitants infeoifed 
in truft for the town) produced a precedent 
of a Portreeve chofen by the hom^e of the 
court, anno 18 Jac. L confifting of ei^teen 
perfons. The town clerk proved the bye-law, 
which purported to be made by Growden, the 
iirft mayor, Glanville the recorder, and the prin* 
cipai burgefles, and the affifiants of the town and 
borough; its date was the 3d of Sept. 1623; 
and it agreed, ordered, and eftabliihed, that 
always hereafter, the laft eleded mayor fliall 
t>e prefented to the homage to be chofen Port- 
reeve, and ihall execute the duties c^ the office^ 
the chief of which were to infpe<% the conunon 
rights of way, and to colled the accuftomed 
rents and duties, &c. By another entry it ap« 
peared, that Growden the mayor was, on the 
3<i of Odober, I623, prefented, and chofen 
Portreeve, The firft words of the prefentment 
were cum curia legally &c. From a book called 
EleStio Offic. they proved the jundioa of the of- 
fices from 1640 to 1660; and from another 
corporation - book called^ The Fair Chamber 
Book, they traced the farther junftion of the of- 
fices 
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fices at all the periods when returns were made 
to parliament^ with one exception, in 17 53, when 
the mayor and Portreeve were ftrongly con- 
nefted, and both figned the return the enfuing 
year. In 1780, the precept was addreffed to 
Benjamin Warren as Portreeve ; and he figns the 
return with that addition : but the addition ap- 
peared to be in a different hand-writing, and was 
explained to be the town clerk's, Warren being 
old and infirm. The word Portreeve appeared to 
have been written before Warren figned ; for his 
fignature was not in the fame line : he was both 
mayor and Portreeve. In 1783, the precept is 
addreffed to the Portreeve; the addition ap- 
peared to be erafed, and the word Mayor in- 
ferted. The return is neither figned by the 
mayor or Portreeve (a). The charter of Ja. I. 
referves the rights of thePortreeve and free bur- 
geffes, &c. (i). 

Mr. 

(n) Sec Supra, p, 81, 85. 

(3) The following is a tranflation of that part of the 
charter of James I. whict referves to the Portreeve his 
rights. 

" We approve, ratify, and confirm to the Portreeve of 
the borough of Oakhampton and his fucceflbrs, alfo to 
the burgclTes of the free borough of Oakhampton, in the 
faid county, and their fucceflbrs, and to the Portreeve and 
commonalty of the faid borough of Oakhampton and their 
fuccelfors, alfo, to the faid mayor and burgefles of the 
faid town and borough of Oakhampton and their fucceflbrs; 

that 
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Mr. Fanshawe, 

In fumming up, (aid, that whatever dcgrcd 
of credit the committee might have given to Mr. 
Graham's aflertion, that the Portreeve's claim 
Was frivolous, muft be completely removed by 
the evidence which they had heard. And he 
thought he might lay it down as a general prin- 
ciple, that whenever the returning officer was 

that tbey the faid PortrecYe and his lucceflbrty the hur- 
gclTea of the free borough of Oakhampton and their fuccef* 
fors, and alfo, that the faid Portreeve and commonalty 
of the faid borough and their fucceiTors, and the faid maycf 
and burgefles of the faid town and borough of Oakhamp* 
ton, and their fuccelFors, may have^ hold, enjoy, and ufe» 
and for ever, hereafter, may be able to have, hold, enjoy, 
and ufe, all, and fingiilar, fuch markets, officzs, liberties, 
franchifes, free cudoms, privileges, &c. whatfoever, with- 
in the faid town and borough of Oakhampton, the liberties 
and precincts thereof, as at any time heretofore, the 
faid Portreeve of the borough of Oakhampton, or his pre- 
deceflbrs, or the free burgeffes of the free borough of 
Oakhampton, or their predecelTors, or the Portreeve and 
commonalty of the faid borough of Oakhampton, or their 
prcdeccflbrs, or the mayor and comjfnonalty of the faid 
town and borough of Oakhampton, or their predeceiTors, 
or any, or either of them lawfully had, held, ufed, and 
enjoyed, at any time, heretofore, from the conceiHon, 
declaration, or confirmation, of Robert de Courtney and 
Hugh de Courtney, Knights ; or any other Lord or Lords 
of the borough aforeiaid, for the time being ; orbyreafon 
of any uie, cufiom, or pnefcriptioo, or otherwife bow- 
focver/* 

once 
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once legally afcertai&ed in a borough, the office 
could never become amtquated; for it was not 
attached to an individual, or concerned only 
thofc who redde on the fpot, but by its con« 
fequences afiedted the kingdom at large; a 
member of parliament, when chofen for a par- 
ticular place, becoming a member fqr the whole 
country. Such a right cannot, therefore, b^ 
extinguilhed without the confent of Parliament. 
As to the nature and etymology of the ofEce, 
long before the Conqucft, the kingdom wa» 
divided by Alfred into certain didrifls, the care 
of which was entrufted to officers called Reeves, 
who, in counties, were denominated Sbire-^ 
reews ; in boroughs. Portreeves. Thcfe Reeved, 
in general, were eledive ; which was a remnant 
of ^Saxon liberty. There is a fb-ong analogy 
between thofe for counties and thofe fbt infe- 
rior jurifdidions ; for as the flieriff executed 
the commands ef the crown, fo it y^zs the duty 
of the Portreeve to execute the fuperior com- 
mands of the Iheriff; and the arguments which 
may be dcxived from the nature of the office are 
fbongly corroborated by the hirtory of the cor* 
.poration.— Serjeant Glanville, who framed the 
charter, was recorder of the borough; and 
therefore it is not probable that he wilhed the 
Portreeve to Imvc adverfe rights to the mayor, 
with whom he muft be fuppofed to be connected. 

But 
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But he was too enlightened, not to fee that tixe 
riglits of the Portreeve could not be deftroyed, 
tf chey once had an exiftence ; and he therefore 
|)OlicicaUy adviied the jundion of the <»ffices t# 
prevent the difcuifion of the queftion. That 
cuftom has fince been continued for obvious 
purpofes. The argument of filence on the 
&U>jed:, is therefore completely done away. In 
common cafes, ufagc may tend to efiablith the 
rights of individuals ; but where there has beea 
an attempt of this kind, to blend two offices, 
and to force the current of ufage into an ani- 
ficial channel for particular purpofes, uiiige in 
fuch a cafe, is a very weak ailment. The 
borough had indeed for a confiderabte time 
omitted to fend members to Parliament. The 
ri^t was afterwards refumed : but fuppofing 
it bad preferred its claim during that interval, 
who but the Portreeve would have been entitled 
10 make the return f Portreeves are returning 
officers in many boroughs, which is eafily ac- 
counted -for, becaufc it was their duty 19 exe- 
cute the fmaller procefles of la wjwtfh id their 
jorifdiAion. And as to the arfldHB^hat the 
iheriff made all the refums himieir, it is n^- 
tivcd bf the ftatute of Henry VL ; which ex- 
preisly fays, diat the returns ought to be made 
by the bferior officers. Admitting even what 
is apparent from the ftatute, that the fiietiiTs fre- 
^ qucndy 
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quently negledted their duty, and had in torM 
cafes ftifled returns entirely, will the committee 
prefume that they neglefted their duty in every 
inftance ? and that not one precept was at any 
time iffued to Oakhampton, efpecially when a 
contrary fuppofition is by no means inconfiftent 
with the returns produced ? But even if he had 
a£ted for fo many centuries in oppofition to the 
fiatute, fuch a line of negligence, or rather of 
criminality, could not deftroy the rights of the 
Portreeve ; which he fliould contend admitted 
neither of a cefler or furrender. It was upon 
•diis rcalbning that the firft idea of queftioning 
the legality of the old intereft of the borough 
was conceived in 1780. The beft legal advice 
which Weftminftcr-Hall affords was re&rted to. 
The refult of that advice was, that the Portreeve 
was the ancient and proper returning officer of 
the place ; and the precept iiTued to him ac- 
cordingly. Whether the precedent was not re- 
peated in 1783, the committee would judge 
from the crafure in fo important a part as where 
the word mayor is inferted. For thcfe reafons, he 
t)iought the claim of Mr. Hawkes, fo far from 
being lidgious and vexatibus, deferved the 
prsufeof the ccwimittee for vindicating the an- 
cient rights of his office ; the legality of which 
he hoped would be recognized by their, decifion 
in his favour^ 

Mr. 
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In reply faid. That if he had conlulted his own 
judgment, he (hould have left the cafe as it flands 
at prefent; but when he refle6ked on the momen-' 
tous intered of his clients^ he did not dare to con- 
fiilt his own opinion. He could not, however, 
difcharge his duty better than by dating Mr. 
Partridge's argument candidly as he gave it. 
It amounted/ to this: — There was no mayor 
in Oakhampton till 1623. Before that time 
there prohablj were returns ; and the Portreeve 
was probably the returning officer ; for the aft 
26 Henry VI. direds the fheriff to iffue pre-* 
<epcs to the retutning officer ; and we mufl: 
therefore conclude, that he did his duty, and 
that fuch returns were made. The charter re- 
ierved all his rights, and the prefumpuon is 
fiippdfed to be irrefiftible, that the mayor, 
ever lince 1623, made the returns, not (as ap- 
peared upon the face of them, excepting one 
inftance) in his capacity of mayor, but in the 
capacity of Portreeve, which it was admitted he 
likewife filled. 

To the prefumption that the (heriff did his 
duty, he begged leave to oppofe the matter of 
fiift. That fuch precepts were not iflucd. The 
aft redtes the n^left of the (heriff in many 
places, and when coupled, with the returns^ 
in this particular cafe, affords us every 
reafon to coDclUsde, that this was one of the 
H boroughs 
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boroughs which had leafofi to t:6mplain of that 
negled. As to the argumenti that die 'original 
ri^t of the Portreeve could not be abaadoned 
or furrendered ; whoever confults Glanvillc's 
book, will find, that upwards of forty boroughs 
have> by diiufe^ loft ev^en the important right 
offending members tx> parliament (a). If^ then^ 
be fliould have demondllrated that| in ail humas 
probability, there was no returning officer i^ 
ancient times^^ there was an end of the aigu« 
ment. Bm fuppqfing the reverfeto be ^e eafck 
how can they prove that the ^Portr^ve was t^e 
returning officer rather than the |teward ?-i-4t 
WAS indeed faidj that becaufe there was a Reeys. 
in the county, und af iLeeyein thetborouglij 
their offices muft hay&been of a fimikr nature 91 
but what did the argument ^oxmt to f At 
l>eft, a prefumpcion drawn , from. etym(ribgy> 
which could never be allqwed to overturn tl»e 
conftant ufage of thq place from the moment it 
renewed the right of r^pi^efent^on.-^If the duty 
■' of execucing returns was in . \h^ time; thought 
to be of importance in the boroughjj jhp ft^ward 
was the ittperipr officer ; .^4 ^ ^ ihcTtf^re ^o^ 
b^ble, that this import^t trqft'waft coniid^d %^ 
him ; hut if^ on the ot^^r h^d| it w^ €QP(idere4 
as a minifteriat fundion^ it wo^d prpbaW^r fall to» 

* . (i) SecAePrcfacc, p. S9. * 
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the (hare of the inferior officer (the Bailiff) to. 
execute. Again : they fay the charter referved 
thefe rights ; and this was the opinion of Mr. 
Serjeant Glanville* But can it be fuppofed 
that Mr. Glanville had the fmallell intention to 
rcferve this facred right which had never been 
thought of fof fo many centuries ; and that he 
had in contemplation, a cafe which might never 
happen ? or if he had entertained fuch a thought, 
would he not have fp<icifically mentioned the 
right, and thereby have decided, the queftion ? 
He could not bring himfelf to entertain a very 
refpeiftable idea df the bye-laws which were 
improperly fenftioned with Glanville's name; 
but the oppofite gentlemen were in the firft in- 
ftance obliged to break through thofe regula- 
tions, which enafted, that the mayor fliould be ^ 
prefrfttcd to be chofen Portreeve. Thofe bye- 
laws mention the purpofes for which he is to be 
chofen ; namely, to view the common; to coi- 
led the dudes, and fo forth. They could ne- 
ver mean to give him the right of making re- 
turns, as the corporation did not claim the pri- 
vilege of fending members to Parliament till 
1 7 years afterwards. Befuies, the inference, if 
any, feems to be that a returning officer mud 
fill both ftations ; which would not only render 
the prefent cledion void, but all future elec- 
tions, fo long as the Tquire's interell in the bo- 
H a rough 
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rough remains oppofed to that of the corpa- 
lation (a). There was another abfurdity ia 
iheir argument as to the choice of the Portreeve- 
It appears by the ancient grants or charters^ that 
he is to be chofen by the burgeffes of the burgh, 
paying certain rents for their burgages. But 
how have they proved his title ? By (hewing 
that he was elefted at the court-leet. — They 
Ihould therefore have (hewn how the ancient 
court-baron, at which he muft have been for- 
merly chofen, had degenerated into the modern 
court-leet, otherwife their ilatement only proves 
that the original mode of electing the Portreeve 
has been entirely loft, as well as that hfs office 
h now ufelcfs. — There is a moft effential dif- 
ference between the courts. — The court-baron 
is compofed of the fteward and the freeholders 
of the manor, who are the judges : the court 
leet is derived out of the tourne ; and is not re- 
ftrifted to freeholders, but every perfon reliant 
is bound to attend. The fteward is there not 
merely a recorder of the proceedings, as in the 
former court, but afts as judge. If, therefore, 
the Portreeve was chofen at the court-ket, he 
may have been chofen by twelve pcrfons, who 

(a) John Luxmore was known in the borough by thi» 
name. He was at the head of a party ; and left the 
greateft part of his edate to Mr. Charles Luxmore^ who 
efpoufed the Portreeve'^s caufe. 

have 
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)iave no permanent connexion with the borough^ 
but were merely refident there at the time. — It 
was (aid, that the return in 17809 was judi« 
cioufly paflad over, but it was pafied over be« 
caufe it was thought to be frivolous, and to owe 
its origin to the new party, which at that time 
fprangupinthe borough : a feeble old man, who 
could juft write his name with a tottering hand, 
was a fit engine for his young and healthy friend, 
who writes Portreeve, perhaps, before the name 
was figned. Had Warren himfelf entertained 
fui idea that he was to return as Portreeve, 
would he not have added his title in bis own 
hand-writing ? If precedents are to decide the 
qqdlion, what anfwer can b^ given to that of 
}66o ? for when the Houfe declared that the 
members returned by the mayor (hould retain 
their feats. Is it to be fuppofed that they dii not 
mean^ the oflenfible character they named, but 
this fecret fpring, this concealed Portreeve, who 
was in fa6t playing off the puppet mayor, and 
givmg efficacy to all his afts ? Is it pebble, too, 
that thofe whofe duty it was to diredt the 
precept to the proper returning officer, and 
who conftantly dircdted it to the mayor, really 
meant to direft it to this latent charafter ? 
Surely not. In 1754, the return is in the ufual 
form, but the Tquire, perhaps, juft broaching the 
idea of oppofition, but not fufficiently iearned 
H3 to 
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to enter a formal proteft againft the mayor, put« 
his name as Portreeve ; imagining that he there* 
by gave fome fort of efficacy to the return, tho' 
he did not know precifely how. But what fmall 
reliance he placed on that new conftruftion 
was fully apparent from his conduft in 1784, 
when, having procured the return in favour of 
himfclf, which was executed by the Portreeve, 
he afterwards procures a fupplementary inftru- 
ment from the mayor, which he imagined 
would render it valid. — Mr. Graham having 
finiflied his reply, the committee took fome 
time to deliberate J when they repoFted, by their 
chairman, that they had decided, 

I ft, That the Portreeve is not the proper re- 
turning officer for the borough of Oakhampton. 

2d, That the mayor is the proper returning 
officftr. By this decifion, St. Ledger and Lad* 
broke being declared the fitting membcrsj 

Mr. Partridge, 
On behalf of the unfuccefsful candidates, 
who now became petitioners, ftated, that tho* 
here was apparently a very large majority 
againft them (the numbers being for each of 
the fitting members 167 : for Townfon 98, An- 
derfon 97 : Majority againft Townfon 69, and 
againft Andcrfon 68) ; ye: he trufted he fliould ^0 

ablq 
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able fi> to reduce it, that the real majority would 
prove in favour of his clients. Befides four votes 
which he (hould be able to ftrike off the poll of 
his adverfaries, and four others, which he (hould 
prove to have been unjuftly reje&ed by the 
mayor, and which were tendered in favour of 
his clients, there were 72 voters, agamft whom 
he ihouid bring fuch evidence', as he trufted^ 
would fatisfy the committee that they had no 
freehold intereft in them, and claimed by con- 
veyances (if any fuch exift) made but a few weeks 
before the eledion^ for the purpofes of multi- 
plying votes (a). — The circumilances attending 
their production, were thefe : — The eledion oc- 
cupied two days ; during the firft day, a great 
(bnggle took place between the candidates, each 
party (briving to have a majority at the clofe of 
that day *s poll; but not oneof the feventy.two 
now objedted to was brought forward on that 
day. The run being pretty clofe, the gentlemen 
againft whom he appeared brought forward on 
the fecond day perfons perfedly new, not only 
to the borough of Oakhampton, but to the 
county of Devon, being colledted from every 

(0) It was requeftcd by the Committee, and agreed by 
the counfel, that the queftion of the nominal freeholders 
fliould be difcuiled on both fides, and decided by the coin* 
soittec, before the reft of the cafe was entered upon. 

H 4 quarter 
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quarter of the kmgdom. A ftrong preiamption 
of the octafionality of tbcfe votes muft arifc from 
the conduft of the fame party in 1784, who, 
tho' then unfuccefsful, polled only fc vcntccn free^ 
holders, and did not pretend to offer one of 
that fpecies of voters which they now brought 
forward. Their condud at the prefcnt poll 
like wife fbengthens this fufpicion ; for if they 
were confcious of their validity, why did they 
iiot tender them on tlic fir ft day ? It was only 
when preiffed on the {bcond day, that they^ ha* 
zarded them. When the firfl voter cf this 
clafs made his appearance, q^eftions were put to 
him as to his conveyance, and the confideration 
he had given for his eftate. Being a perfon of 
fortune and diftintftion, he was wiHing enough 
to anfwer all the queftions, till they prefTed upon 
his right c^ voting ; and then the ingenuity of 
counfel fciggefted, that he was not obliged to im« 
peach his franchife. The mayor, notwitiiftand- 
ing the arguments againfl the voce, declared he 
had a ^od opinion of the voter, and admitted 
him on the poll. In order that the commit- 
tee might comprehend the nature of this tranf- 
aftion, he begged leave to flate, that there were 
two perfons of very great property in the bo- 
rougTi, peers of the realm, who, by a refolution 
of the Houfe of Commons, ought not to inter- 
fere in eleftions. He did not hefitate to pro- 
nounce 
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nounce the names of the Duke of Bedford and 
Earl Spencer, becaufe they would appear in 
evidence. About three months before die elec- 
tion, at the latter end of March, and aftCT the 
borough had been canvafled, a variety of con^ 
veyances were made by the noble Earl, of mi- 
nute eflates, for no equitable confideradon, at a 
time when every body expefted the diflblution 
of Parliament. Others, of a fimilar nature, we« 
made by the noble Duke in April and May ; 
and foAe by a gentleman of the name of Harris^ 
fo lat6 as the commencement of June. For 
many of thefe conveyances, there was no confix 
deration at all paid 5 for others, the confidera- 
tion was fo fmall as to be totally inadequate to 
the grant : yet, under thefe circumftances, the 
other gentlemen muft contend, that fuch voters 
arc to be admitted and kept on the poll, as hna 
fide freeholders of the borough of Oakhampton. 
By the 7 and 8 of Wm. III. " All conveyance^ 
*^ of anymefluages, lands, tenements, or here- 
** ditaments, in any county, city, borough, 
♦' town corporate, port or place, in order to 
'* multiply voices, or to fplit and divide the 
^ intereft in any houfes or lands among feve- 
** ral perfon? to enable them to vole at dec- 
** tions of members to ferve in Parliament, are 
*^ declared to be void and of none effc(9: ;«^ 

l[a) Chap. js. s ;• 

and 
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•*- and that no more than one Jingle voice JhaU be 
*' admitted for one and the fame houfe^ or tene- 
*^ «rf»/." Now applying this fcdion of the 
fl£b to thofe noble perfonages who, a few months 
before the eleftion, were in pofleffion of the 
property conveyed ; does it not, both by its 
fpirit and its letter, declare thefe conveyances 
to be illegal :and void ? but whatever efFeft they 
might have as to the parties contrading, he 
(hould undoubtedly contend, that the poflef- 
fion of the eftate by a grantee, under thefe cir*. 
c^mftances, could not give him a title to cxer^ 
cifc the right of voting as attendant on it, if the 
purpofe of granting the eflate was to convey 
that right in a fraudulent and coUufive manner. 
If the committee were of that opinion, they 
could not decide that the fitting members were 
returned by the voice of the freemen and real 
freeholders of the borough, 

, Evipj::sCE. 

WU.LIAM Brock faid, he was at the eleo# 
tion ; it lafted two days : the fecond day's poll 
began about ten o'clock, ^Before it began, a 
ijiunber of perfons appeared, fome on the Ta- 
viftock, and fome on the Exerer road; they 
were about oae hundred in number, and pa- 
nided the ftre^ts in troops. He knew few of 
them perfonally, diough he had lived in the 

town 
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town twenty-five years ; and, as he believe^, 
knew moft of the freemen and freeholders, 
having attended many of the contcfteci elections, 
particularly thofe of 1 780 and 1 784, » 

THOMAsTANNERfaidjThatduringthefirftday 
he took the poll in the Portreeve's court j on the 
iecond day he was in the mayor's court, and toodc 
minutes of the queftions put to thofe difputed 
voters, and of their anfwers. Thirty-oi>e pro- 
duced grants from Earl Spencer, moft of which 
ivere dated the 26th and 27th March, 179GL 
Twenty-one grants appeared to have been made 
by the Duke of Bedford and Mr. Palmer : the 
witnefs received a lift of them from the Duke't 
fteward, to ferve as part of his niinutas ; but thtr 
lift not being fufficiently full, it was completed 
by the witnefs. The fteward borrowed the lift 
afterwards, and left it with the Portreeve's 
counfel. Bythefe minutes, infer alia^ it ap^ 
peared, that Samuel Chub, of Taviftock, yeo- 
man, claimed to vote in right of conveyance 
from Richard Pahner, Efq. of the 28th and 
29th of April, 1790, of Bream's Meadow, in 
coniideration of ^.250, Samuel Cary, of Ta*- 
viftock, clqthier, had a grant from the Duke 
of Bedford, dated 2 ft and 2d June, 1790, ofone^- 
third of one-fixteenth of one fourth of 4 dwcU 
Jing houfc, in consideration of ^.^o, 

[The 
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[The folbwing votes having been particularly 
^fcafied by both paicxes, I have fele&ed the 
evidence given refpe&ing their declarations at 
the poll.] 

Rffb^Kingfcofty Efq. being aiked as to his qua- 
Sfication^ faid, He chhned by purchafe a te- 
nement oa Shob Hill, otherwife Shovell : the 
conveyance bore date the 31ft March, 1790; 
the confideradon was 3^*24, and had been paid ; 
lie had received no rent from his tenant. When 
iie was questioned as to the execution of the 
^eed, he rioferred to tike deed itfelf^ and would 
imfwer bo &rther queftions. The mayor's an-« 
iwcr to the objeftion made to Kbgfcott's vote 
wasy ^^ 1 have a ftrong opinion m favour of 
•* the vote :*• but whether or not he had papers 
fxrfere him, and (poke of the opinion of coun^ 
&U the witnefs could not tell. 

Miciari Prefi(fMy j\m. iaid, His conveyance 
was of the 24th and 25th of March^ ^79^ 
ftom Mrs. Honeycomb ; the premifes one- 
eighth of Pinkiham. On being aiHed as to 
die confideration^-^he at firft faid it was va^^ 
luable ; afterwards, that it was £-50, and that 
tkt money had reailly been paid. 

Hfmy Bedufard, Surgeoii, claimed one-eighth 
of Battles Bier, which he faid be had purchafed 

from 
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km Wf I^e^eifi pf Twifto^^ yi^o hod bcim 
inpofleffion of it for fizty years -, thfi valw «a$ 

bm p»d* H$ h»4 m:eiYed no tent; none 
WU due. 9eing 8^4 vh^ther hit meant to ro^ 
C^ (%« 9efi«ffipn ? JHf anCwmtdintiiea^raiar 
live. 

Arthur Trematne^ Efq. produced a convey- 
aiice of Cannes tenement from liis fether, dated 
the 4Cfa of May, ^79^ i ^ confideraaon, na-> 
cural iove and affection. On^Mng more (IriAljr 
^eftioned^ he faid^ ^ There is thedeed;'^ and 
SB^ifed to anfwor- 

folm J^hnftone f^d. He had a conveyance 
from luord Spencer^ dated '^the 13th of AprH, 
t790, of 4^0 George Inn; the confideradon lox. 

HflUiam Gury had a conveyamie from Lord 
SpeacoTy dated the' 24Sth ^d 27;th'of N^ch^ 
1790; the confideration ioj.; die premifes^ a 
moiety of a meadow in Park-iane. 

^hift ?€f%n\ of* Somerfetlhire, daimed h^ 
giant from tieniyLaxmoFe^ one-eiahdi of lime 
fciaye ; che conveyance dated the 3 ift of March. 
1790 ; 4hc Goaltderadon £. $• 

Gi^rgi B0pin dbirafd by gmni from Mr. 
John Liixmore, Keat$ Parks \ the confideration 
caghc guiocass the date the 30th ofMardx, 1 790^ 

fFiUiam Palm, ef Korthan^tonihire» cUkned 

«o vote, in fight of one-eigkdi of Jordan's 

Satt^ panted him by Lord Spencer, on the 

♦ H 3oih 
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30th - and 3 1 ft 'of Mardh; x 790 ; in aa^Atn^ 
tionof I05. 

s Jaeoi Leader y of Berk(bire^ tendered his vote 
in rsghc of % moiety of the Tovm MiU$i ^on* 
vcyed to him by Lord Spencer on the-jbth 
and 31ft of March^ 1790^; m confidor^ion o£ 

There were fix voters, on whom the notice 
iiereafter mentioned, w^s not proved to the far 
xis&Aion of the commiuee. As the declarar^ 
dons of thefe voters are ftatedby Mr* Partridgs 
in his reply, I (hall content qiyfelf with ftating 
here the fubftance of what one of theiPf viz. 
Xpnkin, faid concerning h;3 title* 

Tonkin. George :Bridg(ifmp9 an tftorney at 
Qakhampton^ declared h^.was in <the mayor's 
court when Xo^^kin came to Vote,, but did. not 
take minutes in writtngt The voter was a&ed^ 
Whether he mesf^nt tq r^onyey the premiies ? to. 
which he replied, *^ Not z.% preffnt/* Being de- 
fired to explain himfelf, h$.&id,.He was not 
bound to anfwer the queftion. Mr, Tonkin had 
been in partnerlhipwith Mr.Prefton, from whom 
he claimed 1 and fome doubts being .entertained. 
Whether the confider^ion had been paid,, the 
voter was interrogated on that he^d. He faid at 
firft, it had been paid on account, but that no 
money afhiaUy pafled when the deed was exer 
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cuted ; but upon recx)lleAion, he faid, it. was 
actually paid in town ; the conGderation was los* 

The deeds of the feveral voters were then 
called for, in confequerice of a general notice 
from the agent for Anderfon and Townfon to 
the ^ent for the other party, but the blank for 
the agent's naniQ, who wa$ to deliver the notice, 
not being filled up, it was objefted to as in- 
formal. The counfel for the petitioners then 
wilhed to prove, that the. perfon who delivered 
the notice had, at the fame time, mentioned 
the agent's name ; but this evidence was ob« 
jcfted to, bccaufe its tendency was to^ fupply, 
by parole evidence, the defcdb of a written in- 
ftrument, and was accordingly rejeftcd by the 
committee (a). 

The general notice having thus failed, per- 
fonal notices were proved upon the greateft 
number, though not all of the voters. One 
of thefe declared to the perfon ferving the no- 
tice, that he had fent his own deeds with thofe 
of feveral other voters to the Duke of Bedford's 
fteward in London foon after the eledion 

fFilliam Brock made his appearance a fecond 
time, and faid. That the petitioners canvaffed 
the borough in February preceding the eledlion j 

(a) On a fubfcquent day. the committee was moved to 
admit the p?per fuch as it was upon their minutes, but re- 
Jplved that it fliould not be adinitrcd. 

thero 
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diere was a rumour of the diflblution of parlia* 
meat at that time. On his crofs cxaminattony he 
fiud^ Though he had known the borough twen- 
ty-five* years, he had never feen Anderfon and 
Townfon before, nor ever heard chat they had 
any property in the borough. Mr. Richard 
Hole, and the Rev. Mr. Hde, have property 
there ; one, or both of than canvafled with the 
petitioners, udio lodged at the Tquire's houfe. 
The Rev. Mr. Hole made a fpeech,' and (aid. 
They were worthy men, and would do good to 
the borough ; he underftood they would pro- 
mote his good, as they would that of the world 
in general. On a fibcond examination he iaidf 
St. Ledger and Ladbroke were equally ftran* 
gers to him, and he thought they entertained 
equal good-will to the borough. The evidence 
againft this clafs of voters being fini(hed, 

Mr. Fenshawe 

Proceeded to argue^ that ihofc convey- 
ances were occaGonal, and as occafional, were 
fraudulent ; and being occafional and frau- 
dulent, were void both by the common 
Jaw and ftatute. When he ufcd the word 
fraudulent, he hoped the committee would 
underfland, that he did not mean to reproach 
the noble pcrfonages concerned in the tranfac- 
tion, with any immoral or diflionorable motive, 
but merely to fay, that they had a fecret and 
/ indireft 
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indirect objeft in view, which the law repro- 
baced, and which was called in the books, a 
legal fraud. The law ihuft naturally depend 
upon the fa6ts, and the fkft^ in evidence, from 
which the intention of the parties muft be col- 
leAed, clearly IheW, that thefe conveyances 
were a contrivance of four perfons of landed 
property in the neighbourhood, to prejudice 
the right of eleftion of the ancient voters of the 
borough. It appears, thatarumour of the dif* , 
folution of parliament commenced in Feb. 1 790^ 
foon after which, Meflrs, Townfon and Ah- 
derfbn canvaffed the borough ; no time was to 
be loft ; a great number of conveyances were 
immediately parcelled out to a variety of per* 
fons, ftrangers to One another, and fttangers to 
the borough. Others were diftributed in April j 
and the diflblution of parlitoient being pro- 
traded fo late as June, contrary to the general 
expeftatiort, fome were ftiade a few days before 
the.cle6kion. Thefe perfons unknown, as they 
were to one another, zrt found at the eleftion, 
coUcfted in a body, evidently for the purpofe 
of fupporting thofc candidates who (hould b^ 
cfpoufcd by the party from whom they derived 
tlieir votes. They were not, however, brought' 
forward till the laft day ; for there being a real 
landed intercft in the borough, the committee 
will naturally fuppofe, that there muft have t ccn 
^ jcaloufy between that intereft and thefe men 

I of 
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of ftraw, or faggots, as they have been called, 
and that it was pmdent not to bring thefe for- 
ward till their appearance was required by the 
moft urgent neceffity. They eome at laft, liow- 
ever, with their conveyances in their pockets ; 
a few queftions are afked, but they refufe to an- 
{\vcTy when thofe queflions prefs on their right 
to vote, as if confcious to themfdves that that 
right would not bear to be fifted. After the 
eledtion was over, in ptrrfuance of the fcheme, 
it is in evidence, that an application was made by 
the fteward of a noble Lord for fome of the 
conveyances vo be returned.. Ex pede hercukm^. 
Will not the committee prefume, that die fame 
circumftance took place with refpeft to the other 
voters of the fame defcription ? Thofe belongingf 
to the noble Earl and Mr. Palmer are fiifl: pro- 
duced ; then thofe in the interdl of the noble 
Duke ; Mr^ Harris's bring, ujp the rear^ There^ 
are two alfo o( Mt^ Luxmore, a member of 
a family > which, though divided, is refpc(5fcable,r 
^ndpolTcffes the greateft intcreft in the borough; 
their .grantees refide at adiftance^ and the con-;^ 
yeyances are dated in March. He did not meaa 
to perplex the comniittee with obfervati6n$ ofa 
each particular cafe ; but it was obfervable ia 
general, that thofe who are meancft in their cijr- 
cumftancesgive tlie largeft canfidecations ; which- 
funiiftied a ftrong prelumption, tlutt thofe cpn- 

confideration&r 
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fiddriatians wiere never. paid» or that tliey were 
meaoc to operate as an inducement to reconvey^ 
Tilts obfervation is applicable to the one-third 
of 0Qe>£xteeiith of.onefoiMth of a houfc, which 
16 a huacli'ed and xtinety.-iecddd parr^ and id pur« 
chaicd by a country laylor for^:2o; fcthat^ at 
that ra^tc^ a fingl^hbufe in Oakhatnpton tnuft be 
iuppofed to be worth^f .3840. On the other hand ^ 
where tlic granteesare perfons of diftinftidn, the 
coniiderations skre fmall; for this obvious reafon^ 
that whete a man*s honor can be truftcd, there is a 
fafficieht tie uponhim, and the coniideration need 
only be adapted to (eeming propriety^ The pre^ 
fumption, therefore^ he fliould contend to be, that 
theieconveyahces Were to be returned ; and this 
prefutnpdon is coitoborated by an ovett a£t of 
one of the voters who aftually returned his deeds 
with thofe o£ (everal others ; and which fully 
Ivarrancs a conclulion, that there was not that 
{ubftaiuial owneiibip and pfbperty conveyed 
which is required by the law to fupport a vote* 
The tranfaAions werd colourable and fidtitibus, 
hot iubftabtial and rfelj this prefumption is 
ftfll flrther ftitngthcned by thdir refuftl to pro- 
duce the deeds ; and diough the notice to that 
purpose was defective in point of form, the com- 
mittee will fee the general concerted fcheitie, and 
will be fenfible that that defeat may be turned 
g;reatly to theit advantage^ as they may pro* 
- I 2 duce 
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duce particukur deeds in fupport of cafes that 
are exceptions from the general concluiion. 
Ic is obvious that deeds can only be concealed 
for the purpofe of excluding farther enquiry. 
Thefe being the fads, aiul the plam con- 
dufions to be drawn from them, the law is 
next to be confidered. In Q>. Litu 357* a. K 
" Covin is defined to be a fccret affenc deter- 
mined in the hearts of two or more, to the de« 
frauding or prejudice of another," and vitiates 
every aA where it can be ptovcd. He gives 
examples, and clearly proves this to be die doc- 
trine of the common law. So here there was a 
covin to defeat the right of eleftioa of the an* 
cient voters. The fame writer, page 290. a^ b^ 
terms the ftatute of the 13th of Eliz. ch. 5, 
againft fraudulent infeoffments, " a right pro^ 
^* JitableJiatUie^*^ and obferves, that it is but a 
declaratory .adt, enforcing the common law 
which fublifted before the ftatute. It is alfo a 
well known niaxim of law, that ftatutes againft 
fraud are to be condlrued in fuch a way as to 
. remedy the eviltjicy are defigned to check. 
Where a pefi^ty attaches on the peribn^ the 
conftruftion is ftrid j but where the operation is 
merely to avoid a fraudulent contraft, the con- 
ftruft ion ftiould be liberal. Hobart,p.72, proves, 
that where a feoffment is fraudulent, the feoffor 
ftill remains feilj^d* So here, though the deeds 

were 
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Were executed, the proprietors of the lands and 
tenements ftill remain feifed ; the voters there- 
fore were never feifed. In proportion as*com- 
merce increafed, the laws grew more and more 
fevere againft fraud. In the bankrupt laws, 
every conveyance in contemplation of bank* 
niptcy, however fairly the perfon acquiring the 
property may have afted, is declared to be void ; 
becaufe it is prefumed to be made fraudulently 
to evade the law. What exception then can 
there be in favour of a fraud to transfer the pri* 
vilege of voting for members of parliament, 
who when onae there, become the reprefentatives 
of the nation. He laid it down as a general 
principle, that all afts of parliament againft 
fraud are not merely bindmg as afts of paxlia* 
ment, but are declaratory of the common law, 
which is faid to abhor every fpecies of fraud. 
And though it may be faid, that the Durham 
and fplitting ads are enadtive in thofe particu* 
lar cafes only, the true nature of fuch ftatutes, 
and which reconciles them with the doftrine of 
the common law againfl fraud in all the books, 
is that they make particular aAs conclufive evi- 
dence of fraud, which would have been frau- 
dulent before, if the intention had been fuffi- 
ciendy proved. It may perhaps be faid, that 
there are decifions againfl this argument ; and 
that in the cafe of Downton and Other boroughs, 
J 3 fimilar 



Digitized by VjOOQIC 



Ill CAS E II, 

fimilar conveyance^ of burgages, were htH ft 
be good. But it is enough to fay, that the te^ 
nure here is not burgage but freehold; an4 
without queftioning the decifions of committees^ 
all the arguments that were ufed againft thofe 
decifions apply in a ftronger manner here, 
which is acknowledged by the aflent of the 
refpefbable gentlemen ^ho argu^ thofe cafes 
on the fuccefsful fide. Exprejlo unius exclu^ 
Jio aheriuu If they had entertained a thought 
that their pofition was applicable to all free- 
holders, they would not have confined their 
arguments to the particular cafe of burgage te-* 
nurest On this occafioq be begged leave to 
quote the words of a very great authority {a) as 
diftinguifliing the cafe of burgages from free-? 
holds, though flridlly applicable to another part 
of the ifland. *' I know (fays the noble Lord) 
•* that the Houfc of Commons is a competent 
<^ court to decide upon all queftions of the elec- 
** tion of its own members ; and I know, there 
« ftahd upon its journals various decifions fup- 
'* porting burgage tenures, which I do not 
" mean to impeach, or throw the fmallcft re- 
'* fledion upon. There is a latitude and a for 
*' vcreign power which belongs to the Houfe 
^^ of Commonsi and which perhaps ought not 

(4) The LoKl Chancellor, ftfl 3 Lwd. 377^8^ . 

" to 
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^* to bind itfelf by thofc narrow rules a court o* 
^* juftice (hould go by. If the tide to a feat in 
'^ parliament had been in England (as now in 
^^ Scotland) referred to the decifion of a court 
**of jaftice, we might venture to guefs, that 
^' a gentleman could not have been at liberty to 
'' fend his fleward with ten or a dozen parchments 
*' to bediflributedsunongas many voters round 
^* a green table, and then picked up after the 
** eleftioii was over. I believe that could not 
** have happened.'* The fame reafons apply with 
equal force to firailar conveyances of freehold 
eftates in this part of the ifland. To add the 
words of the lame noble Lord ; " How flender 
" foever the beneficial intereft may be that is 
** taken by the conveyance, it muft be taken 
'* bonajide, and muft be the abfolute property 
" of perfons pretending to a property in it," 
The conveyances againft which he argued, were 
not fuch toHie fidei tranfadions ; nor did the 
doftrine of burgage tenures apply to them. It 
dierefore was optional with the committee, 
Whether, by their decifioq, they would efta- 
blifii a precedent to reftrain fraud in fuch 
conveyances, or one to countenance and ex* 
tend it. 

Mr. Graham 
Now opened his cafe in defence of this clafs 
of voters, and &id. That as the gentlemen on 
1 4 the 
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the other fide had challenged him to the dif. 
cufiion of a general queftion, it was ncceffary 
that queftion fliould be accurately ftated; for 
though many of the arguments adduced might 
have weight, as they frequently have in popular 
affemblies, they could have little influence on 
the enlightened underftanding of the com- 
mittee, who would dilmifs from their memory 
the term faggots, as fit only to kindle the pre- 
judices of electioneering fa<ftion. His loarned 
firiend who preceded him, had dwelt much on 
the fuppofed fraudulent intentions of the par- 
ties at the time when thofe conveyances were 
made ; which argument he built uppn the fadls 
relating to one particular voter ; but from which 
he drew a prefumption which he e^f tended to 
feventy-two others. The committee, however, 
would recolleft, that the eleftion was oyer in 
July, and that the deeds referred to were not 
returned till December, and then for aught ap- 
pearing, probably returned to Harrifon to have 
an opportunity of defending that very vote be- 
fpr« the committee. His learned friend, Mr. 
Fahfliawe, dwelt much on the third of the 
fixteenth of a fourth. But though the law^ 
as he was ready to admit, might have been 
miftaken in that inftance, it would be ab- 
furd to involve, in the decifion of that cafe, 
other freeholds which had been properly gr^ted« 
The general queftion then is. Whether perfona 

who 
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who have freehold landed property in the bo- 
rough, cannot l^ally (:onvey that property to 
others a (hort time before the eleiftion ^ for if a 
legal freehold pafled to the grantees, they have 
unqueftionably a right to voce by the conititu« 
tion of the borough. The objeftions to the legali- 
ty of thefe conveyances feem to be, ift. That they 
are void from fraud at common law, and parti- 
cularly the common law of parliament. 2dly, 
That they are void under that peculiar head of 
the common law which relates to occafionality. 
And, 3dly, That they are void by the aft of 
Will. III. againft fplitting tenements. As to 
the paffages which have been cited from Cb. U/A 
there can be no doubt that covin and fraud are 
never allowed to injure a third perfon. He 
would willingly likewife admit the falutary ef- 
feds of the ftatute of Elizabeth againft fraudu- 
lent feoffments ; but by flriA analogy to that 
a£k, it Ihould be argued, that the conveyances 
were void, as againfl the creditors of the noble 
Lords concerned; which was fo far from be- 
ing the cafe, that Lord Mansfield exprefsly 
held, that die affignees of a perlbn who had In* 
dia flock given him merely to vote, wereentided 
to the property (a). Nor can it be contended, 
that the grantees themfelves have not the bene- 

(a) Nightingale y. Devifmet, 5 Bur. 2589. In this caie 
Ikowever, the quefiion was between the gi antee and grantor, 
fnd not between the grantee and creditors of the grantor. 

ficial 
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ficial intereft in every point of view. Suppolu^ 
t^ey were to b^iAgejedments, whatanfwer could 
bej^vep to the produftion of the dpeds ? Could, 
they not transfer or fell their property ? could they 
not cxercilie every acl of dominion over it ? If 
^this be the conunon law-dodrine^ are there any 
cafes CO contradid it in the law of parliament ? 
Kot a word was faid on this head in the cafe of 
Downton, though the greateft induftry and in* 
genuity were exerted. . Will the gentlemea 
even fay^ that there is an equitable claim open 
^gainft the grantees ? Suppofe a bill was to be 
filed, and the grantor were to ftate that he had 
covenanted that the eftate (hould be reconveyed,. 
which by the bye he could not do; butfuppo-* 
iing it were poffilple for hifn to difguife this 
prayer in fuch a manner as that the court (hould 
receive it,' the court would undoubtedly fay, 
the grantee had a right to keep the eftate if he 
chofe. Courts of law cannot take notice of ho- 
norary engagements ; which is proved by the 
conftxudUon of the ad relating to the qualifica- 
tions of members of parliament ; for where a 
ilridly legal qualification is given, though at- 
tended by an honorary agreement, thisobjeAion 
was never taken if the member could reconcile 
the oath to his confcience ; for the aft relates 
only to formal covenants to reconvey. 

Much 
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Much had UkeWife been Gud^on the (ubje£| . 
^ occafioaalhy^ which had frequently been 
rung io the ears of conumttees for thefe laft fiftecQ 
fears ; b^twhich he fitsir had the good fortune 
to hear defined. If he were allowed to draw 
a: genenj principle from particular j&da^ ht 
0iotikl (ay that pccafionality is frequently allows 
^ by the law ci Parliament. If 4 perfen wants 
^ vo(e in 4 particular county, provided he pur« 
. chafes land, and poflefle^ it for twelve months, 
\f\s y^te is good, though the land were purcha*» 
£sd Qn\f iof the purpofe of voting. Again : a^ 
ynan may be notorioufly poor, he may be re« 
duced.to the moil mi(erab}e date of indigence ; 
yet, if he refufes parifii relief for a year (in 
l^ndoh for two years) though he has refrained 
for that expreis purpofe, he has a ri^t to &y-«» 
I have been miferable, I am. dependent, but 
you muft receive my vote.— The legiflature ha$ 
theref<Mre been obliged to interfere in particular 
inftances, and to draw the liue. As to free^ 
holders in coundes, it has been faid, ihey (hall be 
admitted to vote after a yearns pofleffion, taking 
an oath of their tide. Rent-charges are required 
to have beep regiftercd twelve months ; and an 
oath 0f pofleffion, during that time, isfuper* 
added. The next topic of occafionality thac 
occurs is honorary freemen. In the Durham 
ij;^, an infipite abufe was obfervable. The 

Houfe 
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Hopfe or Commons accordingly came to a f e- 
iblution on the fubjeft ; but they felt dieir 
weaknefs to remedy the evil. They ftate them 
in the refolution to be freemen or pretended 
freemen. The legiilature was obliged to inter- 
fere ; buty after all, the Durham a6t omits thole 
who have inchoate rights^ and who certainly 
come under the idea of occafionality, when, af- 
ter an abfence of twejxty years, they take up their 
freedom on the eve of an eleftipn, to ferve a par- 
ticular candidate. The fpirit and intention of 
the law was, to provide, that perfons canvaffing 
a borough fhould be able to afcertain what was 
the number of its voters, and not to be oppref- 
fed by multitudes at the poll, who, till tliat 
took place^ were never heard of; but that evil 
cannot properly be complained of in boroughs 
where freehold intereft gives a right to vote, be- 
caufe it is notorious to whom the land belongS|^ 
and every candidate has, as it were, notice of 
the oppoiition he may expefb^ if he oppofes the 
local intereft of the place. Accordingly, the 
legiiUture has tacitly fanftioned this conftruc- 
tion of the right, by the 26 Geo, III, which re- 
quires fix months pofleflion in houfeholders, pot* 
wallers, and certain other defcriptions of voters ; 
but is totally filent as to any length of poffeffion 
of freehold property. The committee would 
perceive, diat he meant to contend, that fire^ 

hold 
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hold boroughs did not come under the defcrip-' 
tioa of any of thofe cafes bf occafionality, which, 
at difierent times^ had required the interference. 
«f the legiflature ; and though he would admit 
thai the fplittingaA, as it is called, of the 7 and 8 
Wm. J II. would apply to fome of the votes ten- 
dered' for his clients in right of tenements,. yet 
he tnifted there ftillnvould be-a majority of legal 
freeholders in.their favour. He meant to affibrti 
that at this prefent time the borough partook 
ftrongly of the .nature of burgage tetiure, l^ 
which there was inconteftable proof that it was 
formerly: holden, in the feoffments and grants 
of .Bald>viA the Vifcount, and of Robert de 
Courtney ; for Littktpn defines a burgage- 
tenute to be when land is holden of a lord pay- 
ing a certain rent. If, therefore, it would have 
been competent for the owners of this.burgage 
property, to have adbed as they have nofvt done, 
in the reign of Edward IL what has occurred 
to alter that right ? — Neither the aft of Wm III. 
nor the law of occafionality can be quoted, as 
they are not pretended to extend to burgage te- 
nures.— ^The office of Portreeve fell into difufe; 
the rents grew infignificant, the diftindive marks 
of the burgages were forgotten ; but the nature 
of the freehold propfny, and the rights at- 
tendant on it in this borough, ftill remained 
tltf fame. Here indeed he was aware it may 

be 
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%t iaid, tfaatburgagte mett origioftliy defi« 
Bite in Jiumber^ amd iixim dieir narare, csih* 
not b^ divided^ which was the reafan why the/ 
weie faid not to come within the aft of WiUUin^ 
At obj ed of which is to prevent the fphning ci 
tenements; but the committee will recbUefty 
chat m iome refpeds atlcafl, the analogy holds^ 
Any number of burgages may center in one 
perfon, and be doled out by him 16 others. 
So &echoids may, by defcenc lunongft copaiKe-< 
nersi and other operations oUamy be fodivid^ 9A 
to encreafe the votes in x borough to ^btt hki 
friends might deem an inconvenient number } 
but it never could be contended that the ope-^ 
tation of the law itfelf could be deftruAive of 
tbofe rights which it meant to tranlmit ; which, 
however, would be the cafe, if the ftatufe of 
WiUiam attached upon aU fubdivifions of free- 
hold property. Again: For the fame r^ifons 
that freeholds muit admit of fubdivifioftsi h« 
jhould contend that, if many of thde (ubicliin< 
fions happened to cenoer in one perfon, they 
might be diverged by him to othjets, aS othef- 
wile the operation of the law might ht-to def- 
ftroy entifely the pofllbility of a popular eleftion^ 
So that the evil here comptaitfed of would not 
be completely remedied, even if that ftatuie 
were held to apj^y to freehold borotigbs^ 
The friends of his clients had not th<$refore 

trefpafled 
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trcfpaffcd on the aft of William III. Which 4l-» 
loH's <)nly one voice for one tenement^ when 
they merely reftorcd to anciefit tenements, oCj 
parts of ancient tenements, which extftedfep«« 
rately anterior to that aft, a right which fonnerljr 
bebnged to them. Great part of his evidcace 
(hould tend to eftablifli the pointy that thefe te^* 
nemait^ were divided before that aft pafled ; 
a«d they would therefore come under the prin- 
q^ple adopted in the difcuffion of burgee tc- 
iMxes, nsUnely, that the l^ilature,had not tacidy 
omitted, but had expreisly fanftioned their le-^* 
gality,%viieIycoandGringtfaat,inagovernmentlike 
this, diere ought to be a mixture of ariftocran 
tic poww* with democracy. As to the very hi^ 
Qpinion quoted (^i), the ccnnmittee would re-< 
o^Ueft, that it was an opinion delivered on a 
point of Scorch law ; and that the. noble Lord 
conTidered himfelf as fitting in die Court of Sef- 
iion. Neyerthelefs, he admits the doftrint of 
burgage tenures, as being the fettled law oi 
parliament, by which the Houfe of Commons i^ 
to govern itfelf, and which ought by analogranril 
reafon to extend to the cafe of freehc^ propcr-r • 
ly in this borough, which was undoubtedly in 
former times holdefn by that tenure, and whicb^ 
chough it has loil fomc of Its charoftcriilic marks^ 



(a) Lord CbancelloTt in Elphinftone^ cafe. 



ftill 
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Hill partakes of its original nature. Nor w^ h6 
much afraid of the argument which had beerl 
built on the backwardnefs (hewn in producing 
thcfe voters at the poll ; for that moft probably 
originated from the fame delicacy which, in cor^ 
porate boroughs, prompts a candidate to re- 
frain as long as he can from polling honorary 
freemen^ becaufe he is fenlible fuch a flep hurts 
the fevorite prejudices of the eledors, and may 
frequently be attended with perfonal danger ; 
which nothing but neceflity will make him pro- 
yoke. In 1784, their affiftance was not re^ 
quired, as the local intereft triumphed by re- 
training the freedom to the eideil fons of free- 
men ; but at a previous ele^ion in 1734, when 
Ac contending parties were nearly balanced, 
fimtlar votes to thofe under difcuflion, were ten- 
dered and received. 

Should he, hdwever, be unfuccefsful in efta- 
blifhing the propofition he had the honour to 
contend for ; ftill he begged to lay his finger 
on certain parts of the cafe for the petitioners, 
in which they had failed of that correft proof 
which the committee would require. It is an 
univerfal Inaxim of law, that no man's title 
bugh't to be impeached without giving him an 
opportunity of defending it ; and for that pur- 
pofe, regular notice is required to be given to 
an.ele(5tor,'that he may produce his deeds be- 
fore 
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fore evidence of their contents can be given; 
but the general notice on the agent to pilodiice 
deeds, &c. was defedive, andv his learned 
friends on the other (ide Teemed fenfible that it 
was then incumbent on them to prove particu- 
lar notices ferved on the individual voters.— 
There were however fix or feven inftances, in 
which they had failed^ which he mentioned by 
name; and there were as many other perfons 
who, from the account they themfelvcs gave of 
their titles at the poll, and which was all theii 
adverlaries had to rely on, proved, that they 
were bona fide in pofleffion of fuch property, as 
gave them unexceptionable votes, in as much as 
they had paid the confideration mentioned in the 
deeds, and intended to retain the purchafe. — 
Thefe (at lead) of the feventy-two, he trufted, 
the committee would fufier to remain on the 
poll. 

Evidence for St. Ledger and Ladbroke* 

In the courfe of the evidence, a copy of the 
poll of. 1 734, indorfed by the town-clerk, Mr. 
John Luxniore, the Yquire, was produced from 
the corporation-cheft J and after argument re- 
ceived by the committee. The names of fix per- 
fons were read who appeared by this poll to 
have voted; but the capacity in which they 
voted did not appear. Evidence was then of- 
K fered 



Digitized by VjOOQIC 



ijo C A S E IL 

fered to prove that they were freeholders ; but 
this the Counfel for Anderfon and Townibn 
obgefted to, on the ground «that they had not 
been permitted to fupply the defedive notice to 
produce the deeds of the voters^ by extrinfid 
evidence ; but after argument, the committee 
determined, that evidence of a voter's having free- 
hold property y though he does not appear by the 
poll Jo have voted as a freeholder j is admiffible. In 
confequence of this determination, old convey- 
ances were produced to thefe voters from a Mr* 
TaylcH-. Some of the eftates conveyed were 
moieties of tenements, which hod been antiend/ 
io divided ; all <^ them were conveyed a (horC 
time before the eledion, particularly the con^ 
veyance to the Rev. Charles Taylor was dated 
nth September, 1733. The Poll was taken 
on the ^9th April, 1 734. Mr. Partridge, in a 
fubfequent ftage of the caufe, admitted that 
thefe names were not to be found in the corpora** 
tion*books, in which th^ admiffions of freemen 
were entered ; but to rebut the conclufion, that 
they were not on that account freemen, he, aftct 
a (earch, read an entry from the fame book, 
of the 24th of November 1676 ; by which it 
appeared, thai fix perfona nominatim were ad- 
mitted freemen, with thirteen others who were 
not named ; but it was argued, that as the elec- 
tion in 1734 was fifty-eight years afterwards, 

it 
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it was not probable, that the vtitcrs who had 
conveyances from Mr. Taylor (hould be any 
of thefe thirteeii. And It was faid by the coun- 
fel for th^ fitting members, that the eledtion of 
*734> ^^ ^he dnly inftande when the local in- 
tereft of the borough was fo equally divided as 
to nuke the produdtion of thefe votes neceflary.' 
I'heeftates conveyed by thefe deeds were proved 
to be now in the pofleffion of Mr. Jolm Lux* 
hiore, of Fsdr-place, the father of the mayon 
l!*he evidence given to fupport the votes bbjedcd 
to oil the prefent poll, was as follows : 

It was proved that Tremaine, the father of the 
voter of that name^ had voted for the lame pro- 
perty in 1784 : He never was a freeman; and 
he had poflefled Canh's tenement for many 
years— ^«s long as the wime& coUld reitiember. 

To prove Jobnfione^s tide to the Georg« Inn, 
Dr. Luxmore was called, and faid he was tenant 
of the George, and paid his rent to Lord Spen« 
cer's fteward : it is a diflinft tenement. Being 
aiked, in his crofs examination, when he paid 
his rent lad ? he faid, it was the gefteral cuftom 
to pay yearly at Michaelmas : he had not paid 
his laft year's rent ; nor had it been demanded : 
he accounts with his brother, who is fteward to 
Lord Spencer ; but was ignofant that his Lord- 
fliip had pirted with his property. 

K a to 
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To prove that Geary*s tenement did not come 
within the fplitting a(5):, Mr. Luxmore faid, 
that he had received rent for the moiety of the 
meadow, on Lord Spencer's account, from the 
lenant. . It was paid annually at Michaelmas ; 
but the witnefs left the country before laft 
Michaelmas. He did not know Geary the 
grantee. 

As to Robert Pepin^s vote, the fame witnefs 
.faid, that one-eighth of f .ime Haze belonged to 
his father ; a fine was levied on it in the reign 
of Queen. Anne: but, on his crofs examination, 
he feemed to admit that there was a reconvey- 
ance in September to his father, though he af- 
terwards explained that he could not be certain 
of this ; and that his father, who was in poflef- 
fion, might be tenant under the grantee. 

Dr. Luxmore ihid, he holds Jordan's Bali of 
feveral proprietors 5 one-eighth he rents of Lord 
Spencer. On his crofs examination, he faid, 
he did not know whether he was liable to Lord 
Spencer for the laft year's rent or not ; he had 
no notice that Lord Spencer had parted with his 
one-eighth to Pahtey who claimed to vote for it. 

Mr. Luxmore faid, he had received rent for 
Lord Spencer fix months ago for one-half of the 
town-mills, fince granted to Leader. The rent 
was about two or three pounds per annum. 

Mr. 
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Mr. Dampier, 
Infumming up this part of the cafe, obferv,ed,' 
That out of the feventy-two votes objcfted to, 
fix (namely. Tonkin, Cains, Manly, Topple, 
Beard, and Stokes) ought to be excepted, as 
no admiffible evidence had been given with 
refpeft to any of their deeds; the notice at- 
tempted to be proved for the produdion of deeds 
having completely failed as to them. He con- 
tended, that parole evidence of their deeds was' 
only fuffered to be given under the fubfequent 
condition that notice was to be proved ; 
which having failed, the parole evidence ought' 
to be fejcfted ; as otherwife the rights of the 
voters were impeached without giving them an 
opportunity of defence. If the committee (hould 
be of this opinion, the objeftionable votes would' 
be reduced to fixty-fix, againft whom it would 
hardly be urged, as a ferious objection, that 
they paraded in a body (which was very com- 
monly done by eleftors in the fame intereft) or 
that they came by a panicular road. They had 
fcverally produced conveyances to fubftantiate 
their rights to their freehold property, and he 
only claimed for them the benefit of an argu- 
ment ufed in favour of the Portreeve in the r ft 
ft^e of this bufinefs, that fraud was never to be ' 
prefumed, but ought to be evinced by the 
clearefl and moft unqueftionable proof. Con- 
K 3 fiderable 
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iiderable ftrefs had been laid on the novelty of 
thepra&ice; an objedion which was fully an- 
fwercd, by (hewing, that in the year 1 734, the 
only conteft which required the introdudion of 
voters not refident in the place^ the numbers 
on the poll exceeded the number of freemen ; 
that there were conveyances to feveral perfonfr of 
the fame name with voters on the pollafliort 
time before the elcdion, and that thde perfoos 
do not appear to have been admitted freemen. 
He would leave the conclufion to be drawn by 
the committee^ Whether they did not Vote ia 
right of the property conveyed by thofe deeds ? 
So iendble were his adverfaries of the difficulty . 
of maintaining that thefe conveyances were frau*- 
dulent in the common acceptation of the word, 
that they dropt that point, and reftedtheargument 
on- their occafionality; which, they maintained, 
came under the definition of fraud in a lepA fenfe. 
To make this doftrine reconcileable with fome 
very fevere ilatutes againft occafionality, they were 
obliged to contend, that thofe (latutcs were 
merely in affirmance of the common law. But 
no fuch pofition was to be coUeded from the 
words of the ftatutes themfelves ; and if it were 
fo, the legiflature had given itfclf much trouble 
Xq iandion occafionality and fraud, which 
mmft be taken as fynonimous, after a lapfe of 
fuf months, in fome cafes, and twelve months in 

others j 
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others ; when they, by the common law^ would 
have beea punilhcd wherever they were found. 
The only dodbrine on which they could fiurly rely^ 
was that of the ftatute 7 and 8 Will. III. called 
the Splitting A&; but he did not expert to hear 
that the words of this ftatute were to be taken in 
their literal import ; for in that cafe no landed 
proprietor could fell any part of his ^ftate^ as 
the confequence muft tend to multiply votes. 
On the contrary, the (latute required a ftiidt 
interpretation, becaufe it would otherwife check 
the free alienation of property ib eiTcntial in 
every commercial country. And fuppofing par- 
liaments to be triennial, as they were at the time 
the law pafled, and all conveyances within a cer- 
tain time of an election to be void, there would 
be but a very (hort period of intercalation^ as it 
were^ for fuch tranfadions^ which ought, as of 
old, to be proclaimed by found of trumpet. 
If fuch conveyances were to be deemed frau<» 
dulent, how great would be the hard(hip of 
perfons claiming under them by botidfide pur* 
chafe ; for after ten years pofleffion they might 
have their title queftioned, becaufe the vendor 
acquired it a (hort time before an elcftion, pa- 
raded the ftreets with his friends, and hap- 
pened unfortunately for thofe who claimed under 
him to vote for the original proprietor. Com* 
mittces, therefore, wifely ruled, that the afl: 
K 4 related 
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related only to the fplitting of houfcs, in order 
to give two votes for the fame tenement, when 
they decided that it did not apply to burgages, 
which are one fpecies of freehold property. And 
though the gentlemen on the other fide meet 
this argument, by faying, that the reafon of the 
decifion was, that burgages from their nature 
cannot be fplit; yet they did not feem aware 
that in another view the argument was in his 
favour, as thofe freeholds came more pointedly 
under the doftrine of occiafionality being gene- 
rally conveyed the moment before an eleAion, 
than thofe \ylMch the prefent committee were to 
decide upon, and which were conveyed many 
months before the diflblution of parliament: 
He might dwell with great propriety on the fi- 
milariiy which this borough bore to thofe where 
burgage tenure prevailed, and that a much 
fftiallor number of freeholds had been conveyed 
than the ancient burgage pofleffionsof the phcp ; 
but he trufted, that in a queftion of this general 
natyre, which would aifeft one-eighth of the bo- 
roughs in the kingdom where freeholds gave the 
right of voting, the committee would not be 
diipofed to clog the alienation of property, and 
would confider that as it was near a century 
fince the aft of William paffcd, the evil com- 
plained ofi if it ever exifred,had not grown fo rife 
as to require a fecond interference of the legif- 

lature. 
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lature. As he thought it unfair that the pre* 
(iimption which Mr. Fanfhawe had drawn from 
the conduft of one voter who had returned his 
deeds (hould be extended to fixty-fix independ- 
ent perfons, he would ftiortly ftate the cafes of 
four votefs, who appeared from the very evi- 
dence brought againil them to have unqueftion- 
able freeholds ; thefe were. Tonkin, Kingfcott, 
Prefton, and Beaufdrd. 

As to Tonkin y there was a fair ground to doubt 
whether the^evidence of Bridgeman could be 
corred, as he fpoke from memory without 
notes ; but even by his evTdence it was proved 
that the voter declared he did not mean to re- 
convey his property; that he had his freehold 
from his partner, and the partnerfhip being dif- 
folved, and accounts between them fetded, the 
payment of the purchafe- money muft neceiTarilf 
have been included. 

What Kingfcott is faid to have declared at the 
poll, likcwife eftabliftied his vote ; he faid he 
had paid the confideration, which was ^.24 ; 
and whether he had or had not received rent, 
was immaterial as to his title. 

Trejton declared the fame. ' 

Beaufortts cafe was ftronger ; for he had paid 
^•26 as a confideration, no rent was due ; and he 
declared that he meant to retain poffeffion. It 
was Hkewife proved, that the grantor had en- 
joyed 
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jpycd tke cftate for fixty years. There were &x 
others, who, if fraud was iiot to be pre&med 
againft them, were likewife in pofleffion of legal 
freehokky on which the b& of WilKam could not 
attach. Tremaine had a g^raot from his father, 
who had an indifputed freehold ; the confidera* 
tion of the gnot was natural love and affedion ; 
which would not be denied to be a legal confi- 
deration againft all but the father's credkors^ 
-^Jobnfione claimed an entirp tenement, the 
George Inn. Geary had a moiety of a tene- 
mtox^ which had been long divided ; and for 
which I^rd Spencer, the grantor, was proved 
to have received rent. Robert Fepin had like^ 
wife an entire eighth of Lame Haze; which was 
proved to be an ancient freehold by a fine.. And 
the entirety of Paine^s aJid X^iv^r's tenements 
had likewife been afcertained. Independently, 
therefore, of the fix voters, who had no notice 
whatever that their deeds would be required, 
be trufted thefe ten perfbnr had eftabhihed a 
fufficient tide to the eftates, in right of which 
they chinked to vote, unlefs the committee were 
prepared to fay, that no conveyance of a free- 
hold within three months of an eledlionlhall be 
valid. 

Mr. Partridge, 
In reply, faid, that his friends on the 
other fide had, in the firfl: place, refifted the 

legal 
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legal doctrine, which he had applied equally to 
all the feventy-tvvo voters in queftion; and in 
Cafe that (hould be decided againft them, they 
had, idly, relied on the particular lituation of 
fix individuals, againft whom they fay no evi* 
dence whatever has been given j three or four 
for whoni they argue, that the evidence againft 
them is not fufEciently ftrong to juftify the com- 
mittee in rejefting them ; and a few, in whofe 
favour they have produced foriie counter-evidence , 
to rebut that by which their votes have been im- 
peached. As to the firft clafs of exceptions, it 
has been faid, that becaufe each individual was 
not ferved with a notice to produce his deed, it 
was irregular to queftion his title. But this 
conclufion he begged leave to deny; becaufe, 
where a perfon comes forward to a. poll to 
exercife che franchife of voting, the declarations 
he makes in public as to his right, are certainly 
evidence againft himfelf, and may be afterwards 
iifed to impeach his vote. If, therefore, enougTi 
fell from thefe voters themfelves to (hew the na- 
ture of their qualification, he fliould be juftified 
in afferting that there was fufficient evidence 
before the committee to enable them to decide 
on the right of thofe perfons to vote at the laft 
eleftion. 

Tonkin being afked, Whether he meant to 
rcronvey his cftatc ? faid. Not at prefcnt- The 

* K * queftion 
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queftion being repeated, he faid he was not 
obliged to anfwer it. No money had been 
paid ; it paffcd on account ; but, on refledion, 
be faid, the confideration was los. which, from 
its fmallnefs, was a ftrong feature of the occa- 
iionality complained of. As to the notice not 
being ferved on this voter, it was cavilling on a 
mere technical omiflion ; for it appeared that a 
perfon went into the country on the 26th of Ja- 
nuary laft, and left the notice with Mr. Prefton, 
Iris former partner. If therefore notice was ne- 
ceflbry, which be (hould not admit, his clients 
had ufe^ as much diligence as could reafonably 
be expefted. 

Cains lives in Dorfetfliire ; he requcfted the 
committee to attend to the premifes which were 
Clap's Mills, a whole tenement, and which muft 
be prefumed delerving of a larger confideration 
than I OS. 

Jokn ManUy, Efq. dated the pof&flion of his 
eftate from the 2d of April 1790. He faid it 
was a moiety of Adam*s -Field, which, by the 
fame law that had been admitted to operate on 
the one- third of one-fixteemh of one-fourth of a 
tenement, was void. The confideration was 
lool. but he refufed to anfwer any queftions 
about it ; from which the committee will judge. 
Whether it is likely that the money was really 
paid? 

Topple 
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Fopple cUumcd, by a. conveyance from Earl 
Spencery a tnoiety of a houfe and garden in£ait 
Town ; the conveyance was dated the 13th and 
14th April^ and the confideration loL ; on this 
vote he fhould only remark, that the committee 
could never forget the number of conveyances 
that noble Lord had been pleafed to beftow on 
perfons refident in different parts of the king- 
dom : — The premifes were likewife a fplit tene- 
ment ; and the confideration was liable to the 
fame obfervations which had been fo often re- 
peated. 

Read of Taviftock, a baker, claimed a mtj 
tenement, by a conveyance from the, Duke of 
Bedford, viz. one-third of one-fixteenth of one- 
fourth. The date was the firft and fecond of 
June 1790, three weeks before the eleftion, 
and the confideration fifteen lliillings. 

Mr*. <f/oi^ of London, faid he claimed under 
Lord Spencer a moiety of Lime Haze. The 
conveyance was dated the 26th and 27th of 
March, and the confideration ten (hillings ; fo 
that the fame objedions were open to this vote 
as to that of Popple. — The committee would 
therefore fee that there was fome evidence at 
leaft on the minutes refpefting this clafs of 
voters ; and from that evidence he trufted they 
would coUeft, that the confiderations of the 
deeds were fo fmall, and their dates fo recent 

and 
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and fofpicious as to make k akogtliet imprtfba* 
bfe that the eftates Were really conveyed ; or that 
the property wis fo (p]k as to cbme Under thd 
prohibition of the aft of William III. 

Some voters were then feledled, of whom ft 
is faid, that their declarations, iriftead of weak- 
ening, completely eftabliQi thrir right ; one of 
thefe is Mr. Prefton } he claims by a convey- 
ance from a Lady, dated the 24th and 25th of 
March, one-eighth of Pinkiham, in confideration 
of 50I. It is true, he lays, the money wai 
really paid, but there is no evidence that Pinki- 
ham was fo originally divided. The vote was* 
bad, therefore, on the fplitting aft ; but fliouid 
it really be an ancient tenement, the date of the 
conveyance was fuch, as to fix that ftigma on 
the tranfaftion, which brings it under. the doc- 
trine of occafionality* 

Beauford claimed, from a date ftill nearer the 
eleftion, viz. the 28th and 29th May; his 
property was'one-eighthofBattlefbear, which had 
not been fo divided before the aft of William ; 
but allowing that Dennis the grantor had pof- 
feffed it for fixty years, and that he had a right 
to convey, from the circumftances of the cafe, 
the prefent conveyance was branded with the 
feme marks of occafionality, which diftinguifhed 
the others. An obfervation which applied alfo 
to Kin^cotty who claimed' a tenement on 

ShobhiU, 
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Shobhill, from a very iufpicious date, and for 
which he had received no rent, Difmii&ng 
thefe he would proceed to the U& cUfs, namely^ 
thofe for whom fome evidence had been pro- 
duced by the fitting members, the firft of whom 
was Mr. Tremaine. His father was advanced 
in years, and undoubtedly in poflefiion of a 
good freehold ; aiid the confideration of natural 
love and affeftion, he muft likewife admit to be 
good ; but as the ion lives in a different part of 
the country^ and the conveyance was made at fo 
opportune a feafbn, the committee would judge, 
whether this fmall tenement could be conv^ed 
for any other purpofe than to enable the fon to 
Vote in his father's place. 

Johnfiont faid he voted for the George Inn ; 
ftnd that the confideration was ten (hillings. Up* 
on this very ftatement he (hould apprehend, 
that the vote was gone ; nor was it ftrengthened 
by the evidence produced. Dr. Luxmore faid 
he was tenant to Lord S. and he fo confiders 
himfelf at prefent ; he never heard of his new 
landlord, which is a ftrong feature of a title 
merely colourable ; for if his Lordfliip had real- 
ly transferred his property, it is but reafonable to 
fuppofe that the tenant would have had notice 
of it. The fecrcfy of the tranf aft ionisa badge 
of the fraud. 

Gearf% 
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Gear/s tenement being the moiety of a mea- 
dow, comes under the fplitdng a(Sk. The evi- 
dence only proves, that Lord Spencer had re- 
ceived the rent, as there is no proof of a fubie- 
quent receipt by the grantee. The tenant is the 
fame under both. There were two Pepins, who, 
he apprehended, would turn out to be rotten* 
Robert claims under Dr. Luxmore, who might 
have been aiked, whether the traniaftion was 
really as it appeared ? He was not bound to 
sifk that quellion of an enemy's witnefs ; but a 
queflion was put to the Ton, the drift of wbiph 
he did not fee, and he acknowledged, that ^i$ 
father was in pofTeflion in September laft ; which 
would fufficiently explain the intent of the par- 
ties to the committee. 

George Pepin claimed to vote in right of 
Keat's Park. The confideration was eight 
guineas, which was nearly one-third lefs than a 
year's rent of the land, which had been proved 
to be worth 12I. per annum. 

tVUliam Paine claims one-eighth of Jordan's 
Ball. Admitting it to h?ive been formerly fo 
divided. Dr. L — , the tenant, knows nothing 
of the tqmsfer, or of his new Ijuidlord. The 
yearly value of the whole is 81. i os. One-eighth 
muft therefore be worth more than one guinea 
annually, though the confideration for the grant 
is only ten fliiUings. 

Leader 
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Leader is the laft perfon whofe tide is at- 
tempted to be juftified ; he lives in Berk(hire^ 
an<f claims under Earl Spencer a moiety of the 
town mills. There was no fatisfaftory proof of 
the ancient divifion of a tenement, which muft 
be prefumed to be entire from its nature. The 
rent is two or three pounds, and the confidera- 
tion, as uiual, ten (hillings. 

Upon the whole, he trufted, that thefe ten 
votes which were fo much relied upon by his 
friends on the other fide, would prove exaftly 
of the fame defcription with thofe againft which 
he had offered fotne evidence, and for which 
nothing was attempted to be adduced ; and it 
remained to confider, whether the pra<fliceof 
introducing thefe fiftitious votes could be {anc- 
tioned by the precedent of 1734. By the evi* 
dence on that head, it appeared (taking the cor- 
poration books to be accurate) that five or fix 
perfon s ha*.! voted in righ^of conveyances from 
a Mr. Taylor, and that the property fo con- 
veyed, was now in the poffeffion of Mr. Lux- 
more, of Fair-place : now this afforded a ftrong 
prcfumption, that the votes were then carved 
out for eledion purpofes, and that the property 
was reconveyed as foon as that purpofe was an- 
fwered. The inftance produced,, was an inftance 
of fraud, and of the adoption of that very 
fcheme which he had contended to be illegal. 

L He 
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He fliould not therefore be driven ro the argif- 
tnent that the books were inaccurate, thougti 
there was proof on that head, as he had a much 
broader pofition to fubmit to the committee 
arifing from the nature of the tranfadion ; and 
this led him to enquire. Whether there does not 
exift in the law a rriaxim, that though fuch con- 
veyances may bind the parties > yet owing to the 
fecrecy with which they have been conducted, 
they (hall not be allowed to injure the rights of 
third perfons. His friend, Mr, Graham, had 
cxprcfled his ignorance of the true meaning of 
the word occafionality, and wiftied to impofe on 
him the moft difficult of all talks, a definition. 
That the word had occurred in fome cafes in 
which his friend had been of counfel, was fuf- 
liciently apparent from the report of the Crick- 
lade conteft ; but if he were to attempt the defi- 
nition of an occafional aft, he fliould fay, it is 
that which, in itfelf, \s prima facie, fair and le- 
• gal; but which having in view a purpofe by 
which a third perfoh may be injured, fliall «ot 
't>e valid as againft him, owing to his not being 
a party to it. It is unqueftionably true, that 
every man may convey his propeny ; and when 
conveyed, cannot claim it again, though his 
creditors in many inftances may : the reafon of 
which portion is, that a man cannot take ad- 
vantage of his own fraud ; but the fallacy of the 

argument 
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argument as applied to the prefent cafe is ap- 
parent, becaufe, though the noble Duke and 
EarJ could not reclaim their property, the gran- 
tees, if in league with them, (hall not profit by 
It, when their fole intention was to overpower 
and injure the ancient voters of the borough. 
This being the doftrine of the common law, 
can it be fuppofed that the law of parliament is 
different ? On the contrary, have not many afts 
of the legiflature declared its abhorrence of oc- 
cafionality, particularly by the ftatute 3 Geo* IIL 
ch. 24, againft occafional rent charges in coun- 
ties; and the 26 Geo. III. ch. 100, againft oc* 
cafional inhabitants in boroughs, who intro- 
duce themfelves to the injury of thofe who re- * 
fide for a conftancy on the fpot, and bear the 
public burthens of the town. Schere the fame 
injury is done to the bona fide freeholders and 
freemen of Oakhampton by the intrulfion of thefc 
feventy-two ftrangers ; and though it has been 
faid that fimllar conveyances are frequently 
made to give qualifications for a feat in parlia- 
ment a (hort time before an eleftion, every one 
who confiders the folemn declaration on oath, 
made by every member that he is bona fide pof- 
feffed of the property, will agree, that a pro- 
mife on the part of the grantee to reconvey, in 
whatever fhape it exifts^ muft be fraudulent; 
and that if a petition were prefented againft a 
L 2 member. 
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member, dating that he was not really in poT- 
feflion of his pretended rent charge, fuch a 
promife would prove the accufation ; and the 
confequence would be that he muft vacate his 
feat. Having laid thus much on the general 
law of occaiionality, he begged leave to add a 
few obfervations on the 7 and 8 fFm. IIL c. 25. 
The words of the feventh feftion are, that ** All 
conveyances of any mefluages, lands, tene- 
ments, or hereditaments, in any county, city, 
borough, &c. in order to multiply voices, or 
to fplit and divide the interefl in any houfes, or 
lands, among feveral perfbns to enable them to 
vote at eledkion of members to ferve in parlia- 
, ment, sure hereby declared to be void and of no 
effed:, and that no more than one iingle voice 
(h^ be admitted to one and the fame houfe or 
tenement ;" which may properly be laid to con- 
tain two dlftinft claufes, the firft prohibiting 
fuch conveyances as tend to multiply voices by 
fidbitious freeholds; and the fecond, thofe 
whofe objeft is alfo to multiply voices, but par- 
ticularly by the fplitting of tenements. But it is 
faid, that burgage freeholds have been decided 
not to come within either of thefe claufes, and 
that thb borough partakes of the nature of that 
tenure. But the laft refolution, by declaring 
the right tp be in freemen and freeholders in ge- 
neral, precludes all argument in favour of bur- 
gage 
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gage tenure ; nor can this pofition receive any 
countenance from the charters^ which^ though 
they fhew that at the time of their dates^ there 
were burgage tenants in the borough^ do not 
prove, that the tenants voted for their reprefen- 
tatives in right of thofe burgages. He begged 
the committee to refleA, that an inconvenience 
would arife from the liberty of fplitting freeholds 
in this manner, which could not polfibly be felt 
in burgage boroughs; for whoever purchafed 
ten burgages out of one hundred, knew he had 
one- tenth part of the intereft, and was aware 
what he had to contend with. But if freeholds 
could be thus fubdivided ad infinitum to (Iran- 
gers, the oppreffion would be great indeed on 
the real freemen and freeholders of the borough, 
who might be overwhelmed by numbers, whom 
they never heard of, till the commencement of 
an eledUon. The evil had been much felt in 
counties, and was remedied by the 12th Anne, 
ch. 23, which recites the aft of William, as an 
aft of a (imilar nature, and inflifts a penalty on 
thofe who (hall make fuch conveyances, decla- 
ring the conveyances (though fraudulent) good 
as againfl the grantors, but punifliing thofe who 
Ihall attempt to vote under them. The abufe 
of granting fecret rent xharges had likewiie 
fallen under the fame correftive la(h ; and from 
thcfe afts, the intention of the legiflature may 

L 3 be 
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be clearly fcen, that thofe fraudulent and occa^. 
fional ads, for fo it calls them, (hould be 
checked wherever they can be detedVed. By 
the term fraud, he did not mean to convey the 
idea of diQionour, but merely of thofe illegal 
and evafive tranfadtions which had frequently 
difpofed committees of the Houfe of Commons 
to rejeft the votes of honorary freemen, though 
regularly admitted, when they were proved to 
have been created for the purpofes of an elec- 
tion. So in a cafe from a neighbouring king-' 
dom, even after a voter's name had been en- 
rolled according to the law of Scotland, and he 
had taken the oath of pofleflion, the queflion 
being. Whether a third prfon, could never- 
thelefs fcrutinife and fift the qualification ? Tho 
Houfe of Lords, on the immutable principles 
of juftice, determined, that where fraud can be 
dete£ted, no one (hall take advantage of the 
(belter of an oath : and confirmed the decifion 
of the Court of Seflion annulling the vote. It 
* might be faid, that the bad confequences of 
doling out property are more to be apprehended 
in counties than, in boroughs; and, tbereforei 
that the legiflature had only conlidered the for- 
mer. But to this, it might be juftly anfwered, 
that a degree of influence, which would be loft 
in fo large a county as York(hirc, would, if 
(i(eited in Oakhampton, become quite into* 

lerabi?. 
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lerable. x As he did not poflefs thofe ariftocra* 
tical principles which had been hinted at by hi| 
friends on the other fide, but which in a fouth- 
ern kingdom had been To often threatened with 
the lantern-pofl, he (hould not dwell particu- 
larly on any one of thefe votes, but impeach the 
whole in one fentence, as they all came within 
one of the two claufes of the ad of William, ber 
ing either fplit tenements or freeholds, conveyed 
with a view to multiply votes at the eled^ion. 

The committee decided on each of thefe fe- 
venty-two votes ; and tlieir opiniqn was, thaC 
every one of them was bad. 

The counfel for Andcrfon and Tow^fon novf 
proceeded to adduce evidence againft the pthcr 
voters whom they objefted to, and that evidence 
was fummpd up by Mr. Fanlhawe. (^) Mn Gra- 
ham then opeoed the evidience he n^eant to ad- 
duce in fupport of thefe yoc(?r$, and naap:^ed iivw 
others, who he (hould be able to prpve had beei^ 
improperly admitted by the mayor to vote in 
favour of the petitioners. When, however, he 

called witnefle^ fofubftantiate iiis objedions tg 
thefe, 

Mr. Partridge . 

Said, Thac if the obj^ft of this evidence 

(a) Sec the evidence on each voter hereafter to be men- 
tioned. 

L 4 was 
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was to impeach the mayor's poll, in refpcft 
of certain votes admitted for his clients, he 
miift obfervc, that the petition of Meffrs. 
St. Ledger and Ladbroke, contained no al- 
legation of mifconduft in the mayor, or that 
he received votes againft them, which ought 
not to have been received. The petition, on 
the contrary, dates, that the IherifF delivered 
his precept to the mayor, the only proper return- 
ing officer, and that a poll being demanded, the 
fame was duly taken by the mayor ; when a ma- 
jority appearing in favour of St. Ledger and 
Ladbroke, they were duly returned. It then 
ftates the interference of John Hawkes, who pre- 
tended to aft as returning officer, that he had 
admitted many illegal votes on his poll ; fo that 
even by it there was a majority for the peti- 
tioners. That Meflrs. Anderfon and Townfon 
were guilty of bribery ; and that the (herifFan- 
nexed both returns to the precept. The prayer 
then follows, requefting the Houfe to take the 
premifes into confideration. Now it is clear^ 
that in every caufe in a court of juftice, and 
efpecially in a court of fuch folemnity as the 
prefent, the party injured muft date the grounds 
of his complaint, in order that his adverfary may 
have an opportunity of defending himfelf. On 
this principle, if a man brings an aftion at law, 
he Ihall not at the trial be allowed to (hift his 

ground^ 
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ground^ or to give other evidence than the na^ 
ture of that a£tion permits* And if a defendant 
chufes to juitify himfelf on one ground, and in 
the event that fails him, he is not permitted to 
change his defence ; becaufe the plaintiff would 
be at a lofs on what other ground to meet him, 
than that which is pointed out : fo in parliament, 
where petitions have been prefented on fpecific 
charges, parties have been confined to the very 
points dated in them. It cannot be pretended 
that the gentlemen who oppofed his clients were 
ignorant of the proper courfe they (hould have 
taken. They knew that there were two return* 
ing officers; and if Mr. Hawkes's return was 
fet alide, they muft iland or fall by the mayor's 
poll, which made it neceflary to give their ad- 
verfaries notice of every circumftance they meant 
to go upon with refpeft to it ; but inftead of 
faying that they meant to queftion any part of 
that poll, as they have done with regard to the 
Portreeve's ; they aver that it was duly taken, 
and thus preclude even the fufpicion of mifcon- 
du6t. But it may be faid, that Meflrs. St. Led- 
ger and Ladbroke arc to be confidered as fit- 
ting members ; who, as they cannot petition by 
the rules of the Houfe, are allowed to take 
every mode of defence againft their adverfaries. 
He was willing to allow the truth of the obfer- 
vation with regard to fitting members, and that , 

it 
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it had been fully recognifed in Lord Ongly'a 
cafe in the Bedfordlhire eledioh ; but as he did 
not apprehend that it could be feriouily argued 
that Meffrs, St. Ledger and Lad broke were fit- 
ting members when they prefented their peti^ 
lion on the double return, fo neither could it 
be faid that they were fitting members now, as 
they could not take their feats till the report of 
the committee was adopted by the Hoiife. The 
petition is part of the record of the court ; with» 
out it, the committee could not have taken cog-» 
nizance of the caufe ; and there are many in* 
ftances where panics are bound by the avermeni 
of a record, though perhaps contrary to truth 
and judice. He (hould mention a ilriking in- 
ilance in the trial of Lord Lovat. The com- 
mittee would rccoUeft, that two witneflfes wer^ 
required by aft of parliament to prove an overt-^ 
aft of treafon. James Murray of Broughton 
was produced, to corroborate the evidence of an* 
other wimcfs ; but as he had been attsunted by 
aft of parliament for not furrendering hinifelf 
before a certain day, his evidence was inadmiflV 
ible : the defeft was cured in this manner. He 
appeared at the bar of the King's Bench, and 
pleaded, that he had furrendered within the 
time. The Attorney-General cohfeffed the 
truth of the plea, and his confeflion was re- 
corded; the efieft of which was, that though 

the 
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the noble prifoner had evidence to prove that 
the truth of the faft was contrary to the averment 
of the record, it was faid that the record could 
not be contradifted 5 and Murray's tetlimony 
aife£ted his life. So in this cafe there was a re* 
cord which he truftcd the committee would not 
fufier to be controverted. 

Answer to the Objection. 

To this Mr. Graham anRvered, that he was 
a little furprifed after he had been allowed to 
take up an hour of the committee's time in de- 
tailing the votes he meant to objeft to on the 
Mayor's poll ; and fiich a length of time had 
elapfed fince, that the other fide might be ex* 
pefted to be prepared in their defence ; his 
friend (hould come forward with an objeftion, 
and (hould call upon the committee contrar)' to 
juftice, to declare two gentlemen duly eleded 
for the borough of Oakhampton, when they 
muft be confcious, if they did fo, that a great 
part of the cafe ftill remained unexplored. If 
there exifted in the archives of fpecial pleading 
fo unjuft a maxim, he trufted the committee 
would rejeft it with difdain, unlefs they found 
themfelves bound down by precedents, which 
he engaged to prove was not the cafe. His 
learned friend had admitted, that in the cafe of 
9 fitting member, no petition was neccrtary, for 

though 
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though the oath of the committee is " to try the 
** matter of the petition referred to them/' yet 
they are bound to allow the fitting member cveiy * 
opportunity of defending his feat, being expreff- 
ly appointed, " A feledt committee to try and 
determine the meriis of the return or eleftion." 
There was only a vifionary form to prevent his 
clients from taking their feats ; a nominal re- 
turn which the committee had decided to be of 
no authority. How great then would be the 
hardfliip, if the tortious ad of candidates were 
to put them in a better fituation than they would 
have been in, had they aded properly, and fub- 
mitted to the poll of the legal returning officer ! 
but it undoubtedly follows, if this objedion 
fhould prevail, that the fituation of his clients 
was more unfavourable to them now, than had 
Meffrs. Anderfon and Townfon fucceeded m 
the queftion of the return ; for in that event, 
their petition would have been adapted to let in 
the merits -of the cafe, which were now meant 
to be excluded. Mr. Partridge had argued^ 
that the gentlemen returned by the mayor, could 
not be confidered as fitting members, becaufe 
there was a double return ; but he had found it 
impoffible to ftate, how confiftently with com.* 
mon fenfe they could have aded in a different 
manner from that which they had adopted.— 
They found a fpurious returning officer in the 
bcarough : theii' only objed was to have his 

retnrn 
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return taken off the file. They were confident 
if that was done, their eledlion would be infured* 
How then could they charge their own rettHrning- 
officer with having afted improperly, when his 
whole condud was conformable to their wi(hes 
and opinions ; and it was not till this moment 
that they were informed by the decifion of the 
committee^ that he had miflaken the law. All 
chey aiked now was, that as that miflake had 
operated againft them, it might ^Ifo be allowed 
in fimilar circumftances to operate in their £^ 
vour. 

But it had been afierted, that a petidon was 
in the nature of a record, which nothing fliould 
be allowed to contradict ; and an example had 
been given of the refpedpaid to records, which 
perhaps nothing but the temper and neceC- 
fity of the times it occurred in could have juA 
tified. — To this it might be anfwered, that pe- 
titions had in many inflances been confbrued 
with great latitude ; and that, in- the Crick- 
lade cafe, the very penal charge of bribery 
was allowed to be brought forward under the 
general accufation of corrupt and illegal prac« 
cices. But allowing the petition to be a record, 
it was by no means contradided by the evidence 
he (hould adduce* It prays relief according (o 
the circumftances of the cafe^ and that the falfe 
return may be taken off the file. Obliterate 
that return, and the relief is granted* The com- 
mittee 
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toictee will aft as a court of equity, wliere, if a 
Alitor ftate ever fo clumfily a ground of oppref- 
fion, even ore tenuSy the court will affign him 
counfel ; and if he is entitled lo relief, will grant 
it. The record, in the prefent inflance, if it is to 
be fo called, avers, that there was a legal majority 
of votes m favour of thofe returned by the mayor. 
By allcdging this circumftancc, however his 
clients may have changed their opinion of what 
conftituted a legal vote (inftrufted as they were 
i>y the decifionr of the committee) they muft ftill 
be allowed to examine into the legality of the 
votes tendered againft them, in order that they 
may prove the majority to be with themfelves. 
Accordingly, in the cafe of Milbournc Port, wc 
find the counfel for Lutterel and Wolfey pro- 
pofing, without oppofition, to ftrike off five 
voters from the poll of Oliver their returning 
officer, though their petition contained no alle- 
gation of mifconduft in him {a). So lately in 
the cafe of Downton (3 L«^^r5, page 195.) — 
Mr. Bouverie and Sir. William Scott were re- 
turned by iDagge ^ but there was no allegation in 
their petition of any mifconduft in him ; the 
former candidate being left in a minority on 
Dagge's poll, Mr. Plumer objefted to a voter 
who had been admitted by him in favour of the 

(«) I DoUgl. p. X20, 

other 
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other party, which raifed a fimilar argument to 
the prefent ; but the committee refolved, *ithat 
Mr. Plumcr be allowed to attack Doge's poll, 
with refped: to the votes opened to the commit- 
tee by Mr. Wilfon." He had a better af- 
furanceof fuccefs than precedent in the enligh- 
tened undcrftanding and juftice of the tribunal 
he had the honour of addrefling ; but he was 
happy that, both on the ground of precedent and 
principle, he could anticipate the decifion of the 
committee in his favour. 

Mr. Partridge, 

In reply, faid, he had referved his objeftion 
till a wimefs was called to the box, becauie he 
did not thmk it proper to interrupt his friend 
in his opening ; during which time he held 
himfelf bound to liften, though he might be of 
opinion that he had an objection of fuch a na- 
ture as to invalidate his cafe. It had been faid, 
that the oath of the committee bound them to 
do complete juftice between the panics. He 
was content it (hould be fo, and was willing to 
receive his fate whatever it might be, at their 
hands ; but he was certain, that they would de- 
cide according to the rules laid down in every 
court of juftice, and would not think themfelvcs 
boimd to admit evidence of all forts, merely be- 
caufe it might be faid to bear eventually upon 

the 
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the jufticc of the cafe. Such a maxim would 
introduce die greateft confufion into judicial 
proceedings. He had not yet heard any good 
anfvver to the different fituation in which thefe 
gentlemen, (land from thofe returned by a fitigle 
return* The petitions conftitutethe foundation 
on which both pai ties ad ; without them the 
Houfe could not have liftened to their com- 
plaints, nor the committee have taken cognizance 
of the caufe : it follows, that they who prefent 
them are petitioners; which charadler they retadn 
till the refolution of a committee in their favour 
is reported to and adopted by the Houfe. Till 
then the committee may refcind their refolution, 
if they fee caufe to do fo ; and if, in the interim, 
ihey were to report it to the Houfe, the confe- 
qucnce would be, that the adverfe party would 
have fourteen days to petition anew, with the li- 
berty of alledging fre(h matter ; but furely it is 
equal juftice, that as Meff. Anderlbnand Town- 
fcn cannot now bring forward new charges, that 
liberty ftiould riot be granted to their adverfa- 
ries. He might afk why this fliould differ from 
other cafes, where committees have held the 
parties bound by their petitions. In the Peterf- 
field cife, the fitting member was Sheriff of the 
county which appeared in evidence. The peti- 
^on called him (heriff^ but not naming him 
iheriff of the county, it was ruled, that the alle- 

gatiozi 
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gation was not fufficiently fpecific to give him 
notice of the charge ; and though the cafe was 
opened againft him by counfel, the evidence 
was flopped. As to the cafe of Milboume 
Port, the objection was not there taken ; Co that 
it is fair to conclude it was overlooked ; and in 
the cafe of Downton, which is- more in point, 
die peddon did not aver, as the' pfefent one does, 
that the poll was duly taken ( j). There is there- 
fore a flrong diftindion between the cafes ^ and 
in another committee which fat on the latter bo- 
rough (^) the prcferit Mr. J, Wilfon, who never 
can be fufpeifled of giving up a point uhnecef* 
farily, abandoned that prbpofition which his 
learned friend now contends' for, though the 
event of a fuccefsful argument might have beeji^ 
to eftablifh three votes, which would have fecur- 
ed the feat. He begged leave to afTert, tliat this 
was not a mere technical argument, Becaufe, it 
he had failed in proving a difiTereiice betv^eeii 
the cafe of fitung members and the gentleniea 
returned by one of two returning officers, he 
would give up his objedion; but he triifled 
that they could not be confidered as fitting memr 
bers, as they were deprived of the ihtefmcdiatc 
right of fitdng in the Houfe^ and cbirid not talce 
their feats till the refolution of the committee in 
their £ivour was acceded to by the Hoirfe.-— 
(«) Ste 3 LikI* 197. (i) t Lvd. J79; ' 

M THe/ 
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They have acknowledged ihemfelves to be pe- 
titioners by prefenting- a petition. They have 
bound their advcrfaries to abide by the allega- 
tions of their petition, and (hould therefore be 
bound by the terms of their own, in which there 
is no charge to juftify the admiilion of the cvi? 
dence now propofed to be adduce^ ; Vut on the 
contrary, an averment that the poll was duly 
taken. 

The decifion of the committee was, ^* That the 
'f Counfel for Meffrs. St. Ledger and Ladbroke 
*/ Be permitted to adduce evidence to impeach 
** the votes on the mayor's poll for Meflrs. An- 
*f .derfon and Townfon." 
^V.T^^ counfel for the petitioners argued, That 
four voters (vrz. Robins, Lethbridge, Henly, and 
FoV3) who had been admitted by the mayor in 
favour of ttie fitting members, ought to be ftr'uck 
off the poll J andthat two others, Bezel and Pud- 
ner, who had tendered themfelves for their clients, 
but had been rejeftecl^ ought to be admitted \d). 
Their cafes were as follow : 

The objeA^on to * Robins was infanity. It 
was proved, that he was extremely affeded by 
the noife at the poll, which arofe upon his being 
brought up to vote. He had been a foldier ; 

* Y^i) Two other voters of the name of Harris, whofe cafet 
were decided ieparaxely, were alfo attempted to be pot on 
the poll for tbelpetitioners. See P^^ The note to Pud- 
ner*tf cafe. 

' was 
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was upwards of feventy-five years old^ and a£* 
feftcd with a paralytic tremor. When the or- 
dinary queflions were put to bim^ inflead of 
.anfwering, he repeated them ; but his wife being 
fcnt for, (he afked him who he voted for ? to 
which he replied, Minchin and Linchin. — Min- 
chin had, at a former eledion, ftood on the fame 
intereft which now fupported the fitting mem-* 
bers ; and the voter had been eanvaffed, and 
promifed to vote for them. He had even de- 
clared, when his recolledion was better than at 
the poll, that he would rather lofe his penfion 
than defert the united intereft^ Several perfons 
who knew him, faid, that when undiflurbed ha 
was very fenfible, and capable of performing any 
ferious aft 5 and when the bribery oath was ten- 
dered to him, he repeated the Words, and kiflcd 
the book. One witnefs declared, that after the 
noife ceafed, upon the mayor's faying he would 
receive his vote, he heard him name the fitting 
members, in anfwer to the queftion^ who he voted 
tor ? which was put a fecond time. At the Port- 
reeve's poll, a propofition was made to ihew him 
the names of the candidates in writing, but objec* 
tedto. Hefaidhevotedforifi^rrandL^^r ; and 
wasrejefted. — He fell into hyfterics that evening. 
The objedion chiefly rehed on was, that however 
fane his intellefts might be at other times, at the 

M % poll 
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poll he was not in fuch a flate of mirid as to know 
what he did. 

The committee determined his vote to be 

Good. 

. Litbbridge W^s olyeded to as a fub-4i{tributor 
of ftamps I hvit as the arguments on both fides 
oi this qudlion are reported at length by 
Mr^ Ludera in Archers cafe^ in the Bedford- 
fiiire eledion (voL ?•) I (hall only mention 
that it s^peared he was appointed, and remove** 
able by the diflributor of (lamps for the county, 
t^ho allowed him two and a half per cent« for 
the ftamps he (^Id, which is half of his 
O^n profitSi The diflributor took no (ecu* 
xity from the fub-diftributor but a rcecipt for the 
ftamps in his pofeffiom 

. Goon* 

Htnly was objeftcd to, as coming within the 
ferms of the a& 22 Geo^ 111. ch. 41, which dif- 
ables from voting, '* All officers^ or peiibna 
♦* whatfoever, concerned or employed iri ths 
^^ charging, coBeftiagi levying^ of mana^g the 
•• duties of cxcife, or any part or branch thereof/' 
^' tt was proved, t^t he had been diichaiged hj 
the board mo]re than five ye^u^s ; and, by its rules 
never could be appointed an officer again, not 
being on the reftored lifts but he was fometimci 

employed 
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employed by the coUeftor of the diflxift during 
the ficknefs or abfencc of other excife officers j 
for which fervice he was paid at the rate of ^.40 
per annum by the colled<M'y to be afterwards 
allowed by the board at their difcretion. 

To impeach his vote^ it was faid^ That 
though not immediately appointed by the boards 
his falary ultimately came from' it, and that r4^ 
iibabitio retrotrabitur it maniato aquiparatur. 
That his employment came within the w^rds of 
the aft, being to charge, colleft, levy, and ma- 
nage, the duties of the excife ; and it was pro- 
ved, that he had executed his o£Bce in May 
and June, 1 790, at a public boufe in Bridge** 
water ^ receipts for the duties beii^ proved of 
his hand-writing. 

On the other hand, it wasi&id, that he could 
not fairly be confidered as a perfon under th« 
influence of the Board of Excife, when, from 
its rules, he could not be reftored to any office 
under It$ that there muft be ^ difcretionary 
power in the iupervifors to employ extra perfons 
on a fudden emergency, and that they would 
aaturally expeft to be paid for their labour ; but 
it would b^ as unjufl to extend the penalty of 
thea£t to them as to a peribn who (liould re^ 
lieve his friend when (ick, in his duty, either 
gratuitoufly, or for a fliare of his falary. If the 
Board did not ratify the appointment of the fu* 
M 3 pervifor. 
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pervifor, he was the lofer, and muft pay the 
money out oi his own pocket ; and though there 
are words in the aft^ which, taken in a literal 
fenle, may extend to the voter ; by the fame 
conllruftion they would reach the fervant who 
fhould make an entry in his mailer's books, or 
the porters who carried the money to the Bank^ 
as they might be laid to be inftrumental in col- 
lefting the duties, and might on that gpound 
incur the penalty if they voted. 

GooD« 

Robert Ford was objefted to, as not having 
been admitted till after the eleftion. He came 
to Oakhampton on Sunday the day before the 
election, and applied that evening to be ad- 
mitted a freeman under a bye-law of the corpo- 
ration, as the ejdeft bom fon of his father. The 
mayor refufed to hold a court then ; but fcnt for 
him and Bezel a week after the election, and ad- 
mitted Ford. It was faid in his favour^ that he 
had applied as foon as he could ; but it was 
urged againfl him, that the mayor was not bound 
to hold a court on Sunday, and that there was 
no opportunity of holding one on Monday be- 
fore the eleAion commenced. 

Good. 

Bezels 
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In fupport of BezeFs vote, a witnefs faid. 
That he had made an application to the mayor 
to admit the voter as a freeman by fervitude on 
the Saturday before the eleftion, juft after a court 
had been held (a). That was the firft time the 
witnefs (aw him ; and he believed diat he had ^ 
not come to . Oakhampton till then, as he 
thought he would have heard of his arrival. 
He requefled the mayor to hold a court on 
Monday morning, if Saturday was inconve- 
nient ; but he refufed, and rejected the voter, 
becaufe he had not claimed at the court which 
was holden on the Saturday ; and alfo becaufe 
he was a glutman. He tendered his vote for 
Meflrs. Anderfon and Townfon. It was proved, 
that when Ford (who is mentioned before) was 
admitted. Bezel vvas fent for, either by the 
mayor or the deputy-recorder, to be admitted 
alfo ; but had left the town. His indentures 
had been found by their exertions, which feemed 
to indicate, that at one time they had a good 
opinion of his right : and an old witnefs proved, 
that he had lived with his mafter, and ferved 
his miftrefs, who married again,- after her huf- 
band's death. 

(«) This evidence was adduced in confequcncc of a de- 
termination of the coniroitiee, "That Mr. Partridge 
ihould give evidence of due application having been made 
by James Bezel, to be admitted a freeman before he cnten 
into evidence of his right to freedom by appreniiccihip." 

M 4 On 
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On the other hand, a witnefs (aid. That Be- 
zel came to Oakhampton at twelve o*clock on 
Saturday, and that they went together to the 
ftairs of the hall while the court was fitting,' 
whjcn the witnefs defired him to go in and prove 
his right ; but he refufed, faying, he (hodld be 
polled without it. He had been at a village, 
three or four miles off, fince the Tuefday pre- 
ceding. It was therefore argued, that his conr 
dud was very fufpicious, in as much as he had 
not taken up his freedom for thirty years after 
his apprenticefiiip expired, and came fonvard 
to claim it at the eye of an election ; that during 
that long pteryal, he had fufficient time to 
claim, and if he had been refufed, ought to 
have applied for a mandamus ; neither had he 
ufed fuch diligence on the prefent occafion a9 
;o put the mayor in the wrong, or to entide 
himfelf to the benefit of Lord Parker's rule in 
Auftin and Ofborne. Comyns Rep. p. 243. His 
^eing a glytman was not much relied on as a 
difqualification, as he was fo called, from being 
^mployed occaiionally as a labourer to affifl the 
excifemen when there was an extraordinary glut 
of Ihips in the port of Briftol. The names of 
thefe men do not appear on the cxcife books, 
nor are they paid by the Board, but are em- 
ployed at fo much a day by the coUeftors and 
tontroullers who pafs their accounts with the 

board : 
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board : xheirbuiinefs is to fee that gopd$ are ^o;: 
improperly taken out of the (hips -y and they 
may detain them till an excife officer (hall arrive. 
The voter died foon after the eledion ; fo that a 
maniamits cqyld not be moved for him. 

GOO0. 

Pudner claimed to be enrolled a freeman oa 
the Saturday before the eleftion, as the eldeft 
Ton of a freeman born within the borough. A 

bye-Uw of the corporaiion to this e(fe& was 
proved; but^ for the fitting members^ it wa^ 
contended^ that the words eldeft fon^ meant 
only the firft born ; in which cafe^ Pudner ha4 
an elder brother who die4 ypvng. For the 

petitioners^ it was argued^ that the right ez- 
' tended to the eldeft fon s^t the time of the fa- 
ther's death. Evidence of ufage was given by 
both fides ; but the teftimony of the corpora* 
tors, which the committee determined to re- 
ceive, from the neceffity of (he cafe, was in fa«f 
vour of the re(brained fenfe ; they (aid that they 
would call the younger of two fons furviving at 
the time of the father's death, the fecond, and 
not his eldeft fon. The entries ijci the books of 
perfons fo Emitted, (bite them to be eldeft 
fons, till that of Ford, fubfequent to the elec* 
tion, who as called eldeft born fon of his father. 
There was fome contradidtory evidence as to 

Pudner's 
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Pudner's having declared for whom he voted 
when he was rejefted, though it was underftood 
at the time, that he was in the intercft of Melirs. 
Anderfonand Tpwnfon (tf). 

Good. 

The fitting members objefted to nine votes 
which had been received by the mayor in favour 
of Anderfon and Townfon on his poll, and 
which they faid came within the refolution of 
the committee as to the feventy-two. Notices 
were ferved on each of them perfbnally, to pro- 
duce his deeds; The firft objedted to, were 
the two Perrings. 

The Rev. JohH Ptrrhgy the fon, on being 
afked where his freehold lay, faid at firft, it was 
near the church, and afterwards near the chapel, 

- (tf ) Two voters of the name of Harris claimed to be ea- 
rolled on the iiime right, and at the fame time,with Pndneri 
and tendered their fees with him. But having applied for 
admiffion before, viz. fn January, 1790, at the quarter feffi- 
ons of the borough, it was faid that they ought not now to 
be heard, as they might have had a legal remedy by man' 
damufe$^ to enforce their right before, the ele^ion, and that 
there was time fufficieiit to have had the queftion tried; and 
of this opinion was the committee. It was admitted by 
ihe counfcl for the fitting member, that manJamvfes were 
moved for the two Harrifes and Pudncr, on the laft day of 
the laft Michaelmas term, and that the mayor and corpo- 
jation made leturns to them in the Hilary term follow- 
ing. The Harrifes tendered for Anderfon and Townfon. 

though 
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though they are more than half a milediftant; 
he did nut know the houfe or the tenant, or 
whether it was part of a houfe or a whole houfe; 
that it was given him by his father, for the pur- 
pofe of making him a voter, and that he re- 
turned the conveyance the fame day he received 
it. Thewitnefs, however, acknowledged that 
the voter might have faid, without his hearing, 
that he voted for Nottles tenement. 

His vote was given up as occafional, and 
coming within the former deciiion of the 
committee. 

Richard Perring, the father, faid. He voted 
for all Pinkiham, confiding of a field, garden, 
and barn ; that he had refigned the houfe, near 
the chapel (meaning Nottles) to his fon, two 
months ago -, and that he himfelf voted for the 
field, garden, and barn. 
' To invalidate his vote, it was proved that 
the houfe called NottUsj for which the fon 
voted; and the field, garden, and barn, called 
Pinkiham, for which the father voted, had been 
fome time ago in the occupation of William 
Luxmore, and that his widow alfo occupied 
both for fome time : they were rated together. 
And a wimefs faid, That if feveral fields had 
ufiiaUy been kt with a houfe, and occupied to- 
gether 
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^echer with it by one pcrfon, though not adja- 
cent, in his apprehen(ion, they conftitumd one 
tenement, and could not afterwards be fepa^ 
rated (b as to afford two qualifications to vote. 
On the other hand, it was proved that (everal 
perfons were feifed of parts of both tenements j 
and that Mr. Perrtng, the father, had voted in 
1780 and ,1784, for Nottles and the premifes. 
ItwasUkewifeiaid, That by fplitting his free- 
hold, he had defbx)ycd his own vote ; and fe- 
condly. That he had mifnamed his freehold, by 
laying he voted for the whole o( Pinkiham ; 
whereas it was proved to belong to different' 
perfons. To this it was anfwered, that as no- 
thing pafied by the conveyance to the fon ; the 
whole efbite was now in the father, and that his 
declaration of voting for all Pinkiham, was to 
l>e underflood of all he poflefled in it. 

Good. 

The Rev. Gayer Patch. The objcftions to his 
vote were, that his freehold was fplit, and that 
he did not give fuch an account of it at the poll 
as to dcfcribe unequivocally where it lay. He 
laid 2^t firfl, he voted for one-eighth of Nottles ; 
and afterwards for Pinkiham 5 he was uncertain 
whether he had received rent, but he had de- 
manded it by his attorney. On the other hand, 
4 witncfs who knew Dr. Patch, the voter's fa- 
ther. 
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ther, faid, he had frequently ftceivtd the 

taxes of Mrs. Luxmore^ who was tenant of xht 

whole of Nottles, or Pinkiham, which were the 

fame ^ fhe always took feparate receipts for the 

different parts of it^ %ii^y fhe had fev^al laind^ 

lords to fettle with; as the Duke of Bedford^ 

Mr. Perring, Dr. Patch, &C. Her daughtet 

had told him the fame thing fince her mo* 

ther's death. 

Bad. 

Richard Hole^ of Bow, faid, that he voted 
for a meffuage given him hf his mother — the 
deed was not executed till two days before the 
elcdion, but was dated the 22d of March (a) ; 
and it was argued, that if the committee fhould 
be of opinion that it was the intention of the 
parties to transfer the property at that time, the 
execution would refer back to the date. 

Bad* 

{a) His declarations refpe^ing his title at the Portrcevc^S 
polly were given in evidence againft him. tt was obje^ed 
iliat thefe declarations were made before an atitticrity, 
which he thou^t to be competent to extort them^ htit 
which the commktee had fince determined'to bo illegal i 
and that any anfwers he might have given undcff fuck cir* 
cumftancesy ought not to be evidence againfl him : but 
the committee deteitein6d otherwife. The conveyance was 
ttoc attefted by any witnefs ; and the voter acknowledged^ 
that one of the truftees^ who conveyed^ was not prdent at 
the cxectttioti.and delivery of the deed* His vote waa rc« 
jedcd by the Portreeve. ^ — 
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Join. Dennh Burden^ at the mayor's poll, 
(aid he voted for one-fifteenth of a houfe and 
tan-yard. — He had never received any rent per- 
fonally. He did not know that his &ther was 
ever in poiTeflion. At the Portreeve's poll, he 
faid his father had been dead two or three 
years : That he had received 2s. 6d. rent the 
week before the election* His deeds were in 
the poflcffion of Mr» Moore his guardian : He 
had not been long of age. The witnefs who 
cook minutes of his anfwers^ did not underftand 
whether he took his eftate by devife or defcent* 
No evidence being adduced to (iipport his titlf, 
bis vote was declared 

Bap* 

Rev. Thomas Hole claimed to vote for a new- 
ly-ereded mefluage, formerly an old ftable con- 
veyed to him by Benjamin Preft, and Sufannah 
his wife, on the 25th March 1790. He faid 
the confideration (50I.) was paid. The value 
of the eflate was 3L per annum. Preft and his 
wife live on the eftate ; but the witnefs did not 
know whether they were tenants to Hole or not. 
Ill the deed there was a covenant to levy a fine, 
which was afterwards levied. The counfel for 
the fitting members dwelt upon the recency of 
the date ; and contended, that however fair the 
tranfaAion might be^ the leading intention of 

the 
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the parries wks to procure a vote for the gran- 
tee. This the counfel.on the other fide did 
not deny ; but they afked if there wis arty thing 
reprchenfible in a gentleman of fortune purcha- 
fing, a few months before an eledlion, fuch a 
freehold as would entitle him to vote, provided 
the purchafe was fair and honeft? And they 
contended, that if the tranfaftion was of that 
nature, the committee ought to require ftrong 
proof before they (hould determine that it was 
entered into folcly for eleAion purpofes, Th© 
deed was produced, afid proved by a fubfcribing 
wjtnefs. The committee, however, determined 
tlie vote to be 

Sad. 

Robert HawkeSy junior, faid he voted for an 
undivided 1 5th of Battens, in the occupation of 
his father, conveyed to him by his father, in Ja- 
nuary 1 789, in confiderati^n of natural love and 
afFedtion, andios. — ^He faid he had received an 
half year's rent of his father, who is furgeon and 
poftmafter, about five months before the elec* 
tion. The rent of this undivided (hare is i6s* 
per annum ; and his father had it for fourteen 
years. One moiety belongs to the Duke of 
Bedford, die other to five different perfons, each 
of whom ha^ one-tenth of the whole ; and a wU- 
nefs faid, he had known the premifes fo holden,. 
as long as he could remember. — The father pur- 
•w chafed 
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chafed the jMremifes from one Ruflel^ who votedi 
in right of the eftate in the year 1780. The 
conlideration was 21L It was faid that the fa- 
ther^ being himfelf difqualified, had transferred 
the property, to enable his fon to vote for him i 
and that the receipt of rent after the canvafs of 
the borough, when it mufl have been due fo 
long before, afforded a flrong prefumption that 
the whole tranfaftion was merely colourable. 
To which it was anfwered, that tenants gene- 
tally pay one half-year's rent under another; 
and that the property was transfetted fo long a^ 
thirteen months before the eleftion; The leafc 
and relcale from the father to the fon were pro-^ 
duced, and proved 1^y a fubfcribing witnefs. 

Goo]>4 

Rkbard tbU^ £fq. of South Tanton, faid, 
ke voted for a field, confifting of two acres,, the 
value of which is about 6L a-year. His deeds J 
Were in the polTeffion of his attorney He pur-^ 
chafed it fix or eight months before the eleftion ^ 
and acknowledged that he knew there was to 
be a oonteft in the borough. He faid he had 
pcud 150L for the puKihafe; and was known to 
be a gentleman of fortune. A witnefs proved the 
value of the eilate tobe a9 above i but the deed 
of conveyance was not produced. 

Bad. 
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Thomas Day had mortgaged his property to 
Priddeaux, who was in pofleffion on the 25th 
March, 1790, when Mr. Hole lent Day, with- 
out any fecurity, a futn of money equal to the 
incumbrance for fix months, without intereft, 
with which the mortgage was paid off, and 
Day entered into poffeflion. The property was 
foon after the eleftion mortgaged to Hole, and the 
fix months intereft included in the mortgage. — 
In favourof the voter, it was faid that he was legal- 
ly, feifed of the eftate at the time he voted ; and 
whatever he might have done afterwards, could 
not alter his title at that time. Againft him it 
was contended, that the whole tranfaftion was 
tainted with the fame marks of occafionality, 
which had been fo often complained of. — Prid- 
deaux was ferved with a warrant to attend the 
committee, but was ill. 

Bad. 

On Monday the 28th of February, Mn 
Pierrepont informed the Houfe, that it appear- 
ed 10 the committee that the merits of thepeti- 
tions did in part depend upon the right of chu- 
fing, nominating, or appointing the returning 
officer, who was to make the return of the elec- 
tion ; and that thereupon they had required the 
counfel for the feveral parties to deliver to the 
clerk of the committee ftatements in writing of 
the right of chufing,' nominating, or appointing 
N the 
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the returning officer of the borough, for which 
they refpeftively contended. 

That in confequence thereof, the counfel for 
the petitioners, John St. Ledger, and Robeit 
Ladbroke, Efqrs. delivered in a ftatqiMKiH, as 
follows : 

« We apprehend that the mayor of the town 
and borough of Oakhampton is the returning 
officer of the faid borough. The mayor is 
chofen by the capital burgefles and •afliftant 
burgefTes of the faid borough, according to 
the charter thereof. 

That the counfel for the petitioners, John 
William Anderfon, and John Townfon, Efqrs* 
and alfo for the petitioners eleAors of the faid 
borough, delivered in a ftatement, «8 follows : 

^< The candidates, Meflrs, Townfon and An- 
derfon, and the eledors petitioning in their 
intereft contend, that the legal returning officer 
of the borough of Oakhampton, is the Portreeve 
for the time being. 

That upon the ftatement delivered in by the 
counfel for the laft mentioned petitioners, the 
faid feleft committee have determined, that the 
Portreeve of the borough of Oakhampton is not 
the legal returning officer of the faid bg-i 
rough. 

That 
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That upon the ftat^ment delivered in by 
the counfel for the petitioners, John St. Ledger 
and Robert Ladbroke, Efqrs. the faid feled 
committee have determined. 

That the mayor of the town and borough of 
Oakhampton is the returning officer of the fsdd 
borough. 

That the fjud fcleft committee have alfo de- 
termined. 

That John William Anderfon and John 
Townfon are not duly returned, &c. 

And that John St. Ledger and Robert Lad- 
broke are duly returned, &c. 

And alfo, that the latter gendemen are duly 
eledted burgeffes to ferve in this prefeirt parlia* 
ment for the faid borough {a). 

And alfo, that the faid feveral petitions, or 
the oppofition of the faid parties to them, did not 
appear to the faid feleft committee to be frivo- 
lous or vexatious. 

And the faid determinations were ordered to 
he entered on thejournalsof theHoufc. 

{a) Upon the whole, the committee feem to have been of 
opinion that there was a majority of two againft Mr. 
Townfou, and of three againft Mr. Anderfon. 

N a %* The 
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«% The evidence of Brock^ p. fii, probably referred 
to the queflioD of bribery, which was not entered upon. 
It was allowed to Hand in the M.S, by miflakey and not 
obferved till the iheet Was printed. 

The Rev. Hun^hrey Aram Htk was obje^ed to, as bavb j 
faid at the poll that he voted for the glebe and parfonage- 
houfe; which were alledged not to be within the borough—* 
The objedion feemed to be given up, and his vote was de^ 
cided to be good. 
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In the County of York. 
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The Committee met on Wcdncfday the ad of 
March, i79i> and wa« compofed of the following 
members : 

Earl of Carysfort, Chairman^ 

Lord Arden, 

Henry Thornton, Efq,^ 

Francis Annefley, Efq. 

John William Egerton, Efq. 

Sir Henry Gough Calthorpe, Bart, 

James Buller, Efq. 

Hon. Geo. Fulk Lyttletmi, 

Sir George Beaumont, Bart. 

Harry Burrard, Efq. 

Sir W. M. Milner, Bart. 

Hon. John 1*homas Townflienc?, 

Earl ofCourtown. 

Nominee of the Petitioners^ 
Right Hon. William Windham, 

Nominee of the Jitting Member ty 
Charles Bragge, Efq. 

Petitioners, 
Cbafrles Mellifh, and John Anftruther, Efquires* 

Counsel, 
Mr. Piggot, Mr. Douglas. 

Certain Ele£tors in favour of Melli(band Anftruther, 

Counsel, 

Mr. Serjeant CockelU 



Sitting Membersy 
John Smith, and William Sotheron, Efq. 

Counsel, 
Mr. Law, Mr. Graham, Mr. Luders. 
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THE 

C A S E 

Of the Borough of 

PONTEFRACT- 

TH E Petitions dated. That Pontefraft is 
an ancient borough, of burgage te- 
nure, and an ancient corporation ; and that the 
corporation confifts folely of freeholders of bur- 
gage tenure, paying a burgage rent ; and the 
only pcrfons legally entitled to vote for members 
to ferve in parliament for the faid borough, are 
luch as have, within the faid borough, a free- 
hold of burgage tenure, paying a burgage rent. 
That at the laft eleftion of members to ferve in 
the prefent parliament for the faid borough, 
John Smith and William Sotheron, Efquires, 
together with the petitioners Mr. MelliQi and 
Mr. Anftruther, were candidates ; when in vio- 
lation of the right of the real eleftors of the faid 
borough, William Tomlinfon, Efq. the mayor 
and returning officer, took upon himfelf to re- 
jcd the votes of many perfons, having within 

N4 the 
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the faid borough a freehold of burgage tenure, 
paying a burgage rent, who tendered their 
voices forMellifti sCndAnffhither; and admitted 
^ great number of perfons claiming a right to 
vote as inhabitants, houfeholders, and refiants, 
within the faid borough, to poll for Smith and 
Sotheron, who had no right to vote : and that 
the faid mayor returned Smith and Sotheron, 
aldiough Mellifli and Anftruther were doly 
elefted, and ought to have been returned. 

There are two refolutions" of the Houfe of 
Commons on the right of eledion in this bo- 
rough, one |n the year 1624, the other in 13^70. 
The fubjeft of the prefcrrt conteft was, which 
of thefe (hould be taken to be the laft determi- 
nation within the att a Geo. II. ch. 24. § 4. ? 
(a). The committee being of 'opinion that both 
(hould be read conditionally, they were read in 
.their chronological order. 

THE RESOLUTION OF 1624 

Appears on the journals in tWo different en- 
tries; one by the Clerk of the Houfe, and die 

(fl) The a6V was paiTed in the year 172^, ant) the wdrds 
of the claufe are, " that fiich votes iliall be deemed to be 
legal wiiich have been fo declared by the laft determination 
of the Houfe of Commons ; which laft determination cob- 
cerning any county, city., fliirc, borough, cinqwc port, or 
place, (liall be final to all intents and purpofes -wbatfoereTi 
any ufage to the contrary notwithftandiug.*' 

Other 
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other by his fon, who officiated as clerk during 
his father's illnefs ; none of whofc entries appear 
between the 17th of March and 21ft of April 
(a). The entry by the father is as follows [b): 
** Mt. Glanville reporteth for Pomfret two 
*^ points, I .Who the eleftors — refolved by the 
** committee, there being no charter, nor pre-- 
•' fcription for choice, the eledtion to be made 
** by the inhabitants, houfeholders, refiants, — 
** — Refolved alfb, fo now upon the qiief- 



tion.** 



'* 2. That the comniittee alfo of opinion, 
*• in refpefl: the poll demanded, - though in- 
** tferrupted by Beaumont, yet the poll not 
'* being purfued, the choice of Sir Jofeph 
'• Jackfon void, and a new warrant to ifliie for 
'** a new choice." * 

The journal ^of the fon, of the fame date (r^t 
is as follows : " Concerning 'Pomfret. — ^Qneftion 
** of Sir John Jackfon. Committee refolved, 
** all the inhabitants, houfeholders, ought to 
" have voice. 2. Committee refolved upon the 
'•' kttcr writ, no burgefs duly chofen, but a 
" new writ to go.** 

*« Refolved, That the deftion ought to be 
-♦' in Pomfret by the inhabitants, houfeholders, 
*^ refiants there." 

(a) Sec Journals, Vol. I. p. 688. 
{6) P. 714— The father's joutnal of this period begin* 
p. 670 ; thcfon's, p. 715. (r) jSMay, 1614, p. 797. 

Refolved, 
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Rcfblved, ^* That neither Sir John Jackfoir 
•* nor Sir Richard Beomoht are duly elefted, 
'< and that a new writ (hall go out for a new 
« eledion." 

There is alfo an entry of the fon's, of the 
ift of April {a), when the queftion of the 
double return was firfl agitated ; in the follow- 
ing words : 

*^ Sir Tho* Wentworth prefers a petition 
•• from Pomfret — read — The mayor before any 
•« writ came, undertook a place for Sir Jo. 
•* Jackfon. Shut the door againft thofe that 
'^ came for Sir Richard Beomont : a number 
*« of recufants and papifts brought in : 40 pf 
/* them made burgeffes to carry the eledion. 
*' — ^The eledion being naught, the return 
** cannnot be good. — To have all reported to 
•* the Houfe together. 

** Sir Geo. Moore : — This town admitted the 
** laft parliament to fend burgeffes. — Since one 
'^ fide heard by counfel, to have the other 
'« heard.'' 

*^ Mr Glanville, upon queftion to make the 
•* report — conCdcrcd one point, the validity of 
** the return : heard no counfel on either fide : 
•* had the writ and two indentures. Sir H. 
*' Holcroft double returned, he waved Pon>- 
*« fret. A new writ went down to Pomfret. 

ia) Page 751. ; 

*^ The 
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*< The flieriffmakes this return : two days after 
" the date of the writ, mayor and aldermen told 
^' him they had chofen Sir Jo, Jackfon; 
** and after the 1 1 March, divers other alder- 
** men and burgeffes told him they had chofen 
^* Sir Bich« Beomont. He returned two in- 
*^ dentures; i. mayor, aldermen, and bur- 
** geffes — The common feal of the town: 2. 
** Four or five aldermen, and the reft burgeffes, 
" returned Sir Rich. Beomont — twenty and 
** odd hands — 

" Committee conceived thefe feveral inden- 
** tures to be returned by the (heriff. They 
** thought the form of it irregular* Their opi- 
^ nion, that the return, as it is, hath fubflance 
** fufficient to warrant Sir John Jackfon to come 
" into the Houfe. Afore they rofe, a petition 

** exhibited againft the eledion ^Writ good 

** enough, although the * day; becaufe it 
*^ begins not till the King come. 2. returns, 
^' he made a warrant to mayor, aldermen, 
*^ and burgeffes ; Sir Jo. Jackfon*s indenture 
** is true then, according to the warrant ; other 
** not — bear date one day.— Looked on the 
" hands. to the indenture — foity to one — but 
^' twenty to the other. — Sir Jo. Jackfon, the 
greater number. This the ground of the opi- 
nion of the committee. 



It 



" Ordered, 
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^ Ordered^ That this bufinefs of Pontefra<3:', 
♦* coDceming the eleAioo, ftiall be heard at the 
•« committee of privileges in his due time and 
*« turn. 

«* And left by the Hocrfe to tfce ehoice of 
^* Sir Jofcn Jackfon, whether to come into the 
-** Houfe, or to forbear.** 

TH£ RESOLUTION OF I770 

Is in the following words {a) : *^ Refolred, 
^* That the right of eleftion for members to ferve 
" in parliament for the borough of Pontefraft, 
*^ in the county of Yorke, is in perfons having, 
«* within the faid borough, a freehold of bur- 
** gage tenure, paying a burgage rent.** 

It paffed after coonfel had been heard on the 
qudiion, ^and a motion made, " That the two 
'* entries of the 28th day of May, 1624, of re- 
. ** folutions concerning the right of elefkion for 
** the berough of Pontefratft, appearing in two 
** feveral journals, be admitted to be read to the 
♦* counfel at' the bar, as the laft determination 
" of the -Houfe touching the legality of votes 
^* -for members to ferve in parliament for that 
^* borough.'* Upon which the Houfe divi- 
Ang, there appeared. Yeas 32 ; Noes i6i. 
The petitioners then moved for leave to with- 

{a) Jour. Vol. ji, p. 655. 

draw 
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draw their petition, but were not allowed, as 
the fitting members wifhed to offer evidence in 
favour of burgage tenure; which being, ac- 
cordingly produced to the Houfe, they camo 
to the above rcfolution. 

In the prefent cafe, Mr, Glanville's rejxwft of 
the cafe, on account of its great authority, was 
conftantly referred to by the couxxfel, and com* 
pared with the journals, 

Seijeant Cockell^ 

On the part of the petitioners^ faid, Tho 
queftion now before the committee was a dry 
queftion of law. Whether the right to chufe 
members of parliament for the borough of Pon- 
tcfradt, is in the inhabitants, houfeholders, re- 
iiants, who have chofen the fitting members, or 
in the burgage tenants of the borough, who ex* 
peft to feat the petitioners. — It is no queftion of 
reform or fpeculation, but depends entirely upon 
which of the two refolutions the committee fhall 
decide to be the la(V; which is of courfe made 
to bind the right of eleftion by the 1 Geo. IL 
ch. 24, § 4. — He might reft upon the refolution 
of 1770, as the laft in date to be found on the 
journals, and call for the reftraining claufe of 
the aft to exclude every other right ; but if he 
was required to go into the merits of the cafe, 
he could fafely ftate to thfi/committee, that the 

borough 
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borough of Pontefrack afforded the pureft, ay 
well as mod ancient ejtample of burgage te- 
nure. Littletoii (§ 162, 3.) fays, ** Tenure in 
*^ burgage is where an ancient borough is, c^ 
•• which the King is Lord :'* Alfo, fays he, 
** the fame manner is where another Lord Spi- 
** ritual or Temporal, is Lord of fuch a bo« 
*^ rough, and the tenants of the tenements in 
*^ fuch a borough hold of their lord to pay each 
'* of them yearly an annual rent/' He adds, 
in the next feftion, ^* of fuch old towns called 
•* boroughs, come the burgefTes of the poriia- 
*^ ment to the parliament/* Lord Holt, too, in 
the cafe of Alhbyand White, (a) gives it as his 
opinion (let it be taken merely as the (pinion of 
that great lawyer) " that it is a port of the con* 
•^ ftitution of England, that thefe boroughs fhall 
** eledV members to ferve in Parliament, whc- 
•^ ther they be boroughs corporate ornct corpo-^ 
*' rate ; and in that cafe the right of ele(ftion is a 
*' privilege annexed to the burgage land ; and 
•« is, as I may properly call it, a real privilege ;" 
a principle which has fincc been adopted by 
the greateft lawyers. Pontefradt appears to have 
been a borough at or before the conquefl 3 and 
is mentioned as fuch in Doomfday, which will 
be allowed to be a record of the higheft autho* 
rity.— -The tenants are there called burghers ; 

(0) LordRaym. 95U 

and 
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and the Lord Ilbert de Lafci^ appears to have 
had coniiderable burgage polTefiions in the bo- 
rough. This was a period long anterior to the 
date of legal memory, which has been fixed by 
lawyers to the commencement of the reign of 
Richard I. — In the 5th year of that monarch 
(only four years within that date) there is ex- 
tant a charter of Roger de Lafci, who appears 
to have been conflable of Chefter and Lord 
of Pomfret, wKich not only grantsbut confirms to 
bis burgefles, liberty and free burgage ; and their 
tofts to them and their heirs. Paying i ^d. for 
each toft, as in the time of Henry de Lafci, who 
appears to have been dead ; and who (as well 
as Roger) waspnol^ably a defcendantof Ilbert's. 
This charter diftinguifhes between burgcflcsand 
inhabitants; to the former, the privileges are 
more extenfive than to the latter. It does not 
confirm thefe privileges gratuitouily, but for a 
rent ; 1 2d. is to be paid for each toft or fcite of 
a houfe (which has been paid ever fince) and 
300 marks (in thofe times a very ample confide- 
ration) are befides given to the lord. — ^The 
next charter he meant to produce was one of 
Henry de Lafci, Earl of Lincoln, in the year 
X278 ; in that he grants to the burgeffes^ cer- 
tain (beds and (lalls in the town, which to 
this moment arc enjoyed by the corporation. 
Two charters of Richard III. in 1485, come 

next I 
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next; one granted by hina as King of England^ 
and the o^her as Duke of Laneafter^ the boroogh 
liaving fallen to him in the latter riglxt-: he 
grants to the biirgefles additional liberties and 
privileges, and ere&s them into a corporation ; 
which corporate form they retain to this day^ 
An exprefsclaufe of thefe charters recognizes per- 
ions as burgefTes of Pomfret, who are not inha^ 
bitanis, and therefore precludes all idea that bur- 
gefles and inhabitants are the fame ; for it enafts 
that the mayor (hall be chofen out of the burgejfes 
rejident ; which (hews that there were out-bur* 
gefles^whqhad cenain privileges from their lands, 
tho' they did not refide. The word, in common 
parlance, may mean an inhabitant in a borough 
who has merely a perfonal right ; but it never 
had that meaning here. The returns in the reign 
<^ Edward I. are in the fame general terms ii^ 
which all returns were then made ; but fmcc the 
revival of the right to fend members to parliament 
(excepting thofe of Mr. Smith, the prefent fitting 
member) the returns are in the name of the mayor, 
aldermen, and burgeffes ; and it is remarkable, 
that the verj' next return after the exception in 1 624 
(as it is contended to be) the precept was 
direfted to thofe who had the ancient right, and 
the return made by the mayor, aldermen, and 
burgefles as ufual. There are two other con- 
firmator)' charters from the crown, which feem 
10 be immaterial ; but there is a charter of the 

4th 
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4th of Janxe$ I. previous to thefe obfcure entries^ 
which grants and confirms to the burgefles all 
their former liberties and franchifes. Long be* 
fore this they had in common with many othef 
boroughs, relinquiflied the privilege of fend** 
ing members to parliament, owing to their po- 
verty and the wars of Ae Barons ^ but knowing 
what their ancient franchifes were, they did not 
addrefs the crown for a new charter, but for a 
charter of confirmation, which the crown grants 
in the moll explicit terms. After laying down 
rules for the internal government of the corpo- 
ration, the charter grants and confirms to the 
mayor, aldermen, and burgefles, every right 
and privilege which they had ever enjoyed by 
grant or prefcription. The burgefles therefore, 
who are the grantees of this charter, refume the 
privileges they had enjoyed before, and amon^ 
others, that of eleding members to parliament 1 
which indeed, if this was a borough of pure 
bur^^e tenure, no other perfons had a right 
to cxercife. Accordingly, in the 19th year of 
the fame reign, when they petition to be 
reprefented, they offer, the charter of the 4th 
of James, which reftorcs the former rights of 
the corporation; and the committee, upon 
that charter, and the application of the bur- 
gefles, are of opinon, that the writ fliould 
go. — The inhabitants are here again diftin- 
guiflied from the burgefles ; they had no pare 
O in 
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in the petition, nor were they mentioiml 
in the precept which is direfted by the (lierifF 
to the mayor, aldermen, and burgeflts. 

Againft the pofitive language of the charters, 
corroborated by an unvaried ufage, all that can 
be oppofed is an ohfiure entry on the Journals of^ 
1624; fpr fuch he (hould* contend it was, and 
not a refolution of the Houfe ; which, excepting 
the two late inftances, had never once been 
followed ; and which therefore gave him a 
right to affert, that in point of fact, it had 
not for its objedl the eftablifliment of a right, 
but was merely an opinion or conceit, adopted 
by Mr. Glanville*s committee, refpeftable only 
for the quarter it came from, but from' which 
a very different refplution would have proceeded 
liad the committee been aware of thofe proofs on 
w hich he meant to bottom his argument. Ser- 
jeant Glanville, and the other refpeftable per- 
fons who framed that committee, lived long af- 
ter the refolution. How came it then that they 
acquiefced in the very next return, which con- 
tradifted their determination, as the candidates 
in 1625 flood upon that very intereft j which, 
according to the arguments oi his opponents, 
yielded in 1 624 to the claims of the inhabitants ? 
Sir Rich. Beomont and Sir Francis FoUanbe were 
returned without oppofition upoti the intereft of 
the burgcffcs ; among whom Tattome, the for- 
mcr petitioner, appeared the foremoft. It would 

probably 



Digitized by VjOOQ IC 



t* O N T E F R A C T. 195 

^probably be fsdd, that this and the fubfcquent 
returns proceeded upon agreements between 
parties, and that they could not alter the law. 
He did not mean to fay that they could, but 
fuch agreements ought to be proved fraudulent, 
or the fadt would afford the ftrongeft prefump- 
tion of the right. It was ftultifying both the can- 
didates and eleftors, to fuppofe that they would 
fo foon bring for\yard that very intereft which 
had been deftroyed the year before ; and it was 
ftultifying the Houfe to fuppofe that they could 
do it with effed. 

Glanville indeed fays, that the charter of 
Htfnry IV. did not limit the right to the bur- 
gelTes ; but by deciding on that charter, he did 
not decide that other charters might not cxift. 
The candidates and the burgefles found that 
other charters did exift, and the confequence 
was, that not one inhabitant, till now, claimed 
an adverfe right. The refolution (if it can be 
called fo) was difregarded as foon as made. 

Did the legiflature mean. That the aft of 
Geo. ll.lhould ftamp the charafter of a determi- 
nation upon an obfcure and uninteUigible entry ? 
It could not mean to do injuftice ; it was fully 
aware of the nature of the ancient andimperfeft 
journals of the Houfe of Commons ; and avoid- 
ed, therefore, fpecifj^ing what entries (hould be 
O 2 conlidered 
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confidered as laft determinations, leaving that 
to be decided by the Houfe of Commons itfclf, 
as the neceffity of particular cafes might require. 
At all times the Houfe has zealoufly contended 
for that right ; but if it were to be implicidy 
bound by every entry, however imperfect on 
its journals, it would renounce this moft im- 
portant privilege, and frequently adopt, not its 
own language, but that of the other Houfe, or 
of the crown, in times when their intereft hap- 
pened to have prevailed. The learned editor of 
Glanville's work, on which fo much reliance is 
placed by the other fide, gives this charafter of 
the ancient journals (a) : " The printed jour- 
*^ nals in the year 1623-24, the time when 
** thefe reports were made, are particularly im- 
*' perfe6t and complicated. The clerk of the 
** Houfe of Commons at that time, was in an 
** infirm ftate of health, which would not ad- 
'^ niit of his conftant attendance on his duty; 
** his fon, therefore, fometimes attended for 
*' him ; and they both accordingly took rough 
*^ minutes, from which the journals are prin- 
^* ted ; but thefe are fo obfcure, unfatisfaftory, 
** and in fome places even contradidory, that 
** they rather tend to introduce confufion and 
*< uncertainty than to afford information." — 
Yet this is the light by which the Houfe of 
(if) Page 2. 

Commons 
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Commons is to direft its proceedings; theie 
rough minutes arc to trample on eftabliihed 
rights, to overturn charters, and to deprive the 
cleftors of their franchifes. 

In order to weaken the authority of thefe en-' 
tries, Mr. Serjeant Cockel faid, He would (hew 
their complexion by fome obfennjy^ons on the 
hiftory of the times, and the cotemporary en- 
tries; In page 683, it appears, that " Sir Fran- 
*^ cis Seymour'* (one of the committee which 
had been appointed by the Hoiife to review the 
journals) " defireth to know the pleafure of the 
Hdufe, whether they (hall have power to 
ftrike dut what they think fit ?" A Angular li* 
berty this to be taken with records ; but the 
fa£t was, they frequently contained errors and 
untruths. A few- fentences before the cafe of 
Pomfret, there is an entry refpefting Ferdi* 
nando Hnddlefton ; the queftion was. Whether 
his eleftion was good ? which is faid, both by 
the father and the fon, to have been determined 
by the committee in the affirmative. But if 
Glanville is to be believed, he fays, (p. 127) 
that the committee declined coming to any re-^ 
Iblution on that head, and referred the cafe to 
the Houfe. In the Cirencefter cafe, on the 
2ift May, one (hould imagine, from the Ion's 
entry (p. 792) that the right was in the inhabi- 
tants : his words are, " That in this borough, 
O 3 "all 
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** all the inhabitants, houfeholders, ought to 
** have voice/* Whereas the father, (p. 708) 
fays, *^ The eledion to be made by the houfe-s 
" holders, and not only by freeholders j'* thereby 
giving a concurrent right to tj^e latter. 

In the very cafe before the committee, it is 
impoffible to colleft, from the father's entry, tha^ 
the Houfe came to any refolution as to ilTuing a. 
new wrjit : one would imagine that it was con- 
fined to the committee, though the fon anc^ 
GlanviUe date the contrary. 

The journals ofthefe times haying been juftly 
branded with inaccuracy, the Houfe, in 1742^ 
appointed Mr. Hardinge, their clerk, to revife 
arid correft them. His report, which is to be 
found in Vol. 24, p. 264 (to the truth of which 
therefore the Houfe afiented) ftates, " That be- 
**' ing, for the moft part, minutes taken by the 
•* clerk, and not afterwards tranfcribcd, they 
«* are in many places incorred, and almoft ille- 
** gible ; and are alfo much impaired by length, 
" of time, and various accidents y yet as they;. 
" contain the hiilory of many important tranf- 
" aftions, and alfo the heads of fpeeches de* 
" livered by many famous members in debate, 
" concerning the prerogative of the crown, and 
" the liberty of the fubjeft, they feena worthy 
'.* of very great regard." And he adds, " Many 
•' of their defe(fb, may probably be fupplied^ 

" by 
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•* by the help of ancient copies" and ** coUa- 
*^ tion.*' This record, as it is contended to 
be, is to be thus patched up by the refearche$ 
of antiquarians ; and after all, there is only a 
probability that it will be rendered intelligible 
(a). The language of the legillature, by the aft 
of Geo. II. was, that where the right has really 
becfi litigated, the folemn determination of the 
Houfe of Commons fhall bind, to prevent thofe 
cpntradiftory decifions which frequently took 
place previous to the aft. But before the Houfe 
can be faid to come to a determination^ or, in 
gdier \yords, to a judgment, it is neceflary there 
Ihould be litigant parties ; that evidence fliould 
be heard, and that there (hould be a determi- 
nation upon the point in iffue. Befides, the 
Houfe has holden, that it may explain its own 
refolutions, and if it may explain in any inftance, 
it may furely explain 'm the pioft important of 
all points, namely. Whether a given entry be 
a refolution or nqt ? The lihe by which he wi(hed 
this entry to be judged , would be adopted in every 

(a) There are entries which it is nlmoft itnpoflibleto iin- 
derftand ; viz. Foh l.f. 399. — " 4 Henry IV. confinns pri- 
vileges to the clergy.— The King — no traytor nor felon— 
the fubjed a fifteen." — And in the fame page, there is an 
entry that can only be excufed from the name of the fpeaker; 
the heads of whofe {pccch it feems to give — " Sir Wro. 
?addy — that the prerogative tender — God Omnipotent,— 
pot Omnipotent.— 'Excufes— a learned filence— - 

O 4 court 



Digitized by VjOOQIC 



200 CASE III. 

court of juftice. — If the enquiry was. Whether 
a certain point were decided by the court ? the 
firft confidcration would be, Whether it was 
brought to an iflue between the parties ? but if 
in the courfe of the judgment, matter extraneous 
to the iflue were introduced, the court would 
fay it formed no part of the queftion. So here 
the determination of the right (if it ever took 
place) being extraneous to the iflue between the 
petitioner and the fitting member, the aft of 
Geo. II. had not the power of tranfubflantia- 
tion, and could not give the entry of 1624 an 
extent and perfeftion, which it does not in- 
trinfically poflefs. But upon the principles of 
cflablilhed law, there was the fl:rongeft pre* 
fumption, that the points contended for, by the 
prefent fitting members, had been otherwife de- 
cided. In the cafe of Powel and Milbanke {a) 
Lord Mansfield held on th6 bcft authority, that 
jiotwithftanding a refervation of a right to the 
crown, and the undoubted maxim, that no time 
bars the King, ulage for a length of time jufti- 
fied the prefumption of a fubfequent grant of that 
right. Upon the fame principle, he might perhaps 
^fk the committee to prefume a determination in 
his favour ; but, at the leaft, he might under the 
circumilances of the cafe, afk them to prefume 
th^t there was no determination agsunft him^ a^s 

(tf)Tcrm Rep, 399. 

there 
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there was no trace of ks having ever been a6ted 
upon. 

But to enter on the hiftory of the queftion in 
1624; the journals deriv^e no additional autho^ 
rity from the circumftance of there being two 
entries, for thofe entries contradi6k each other, 
and, inftead of explaining the cafe of Pontefraft, 
render it more unintelligible. It appears, how- 
ever, there were two returns ; one by the tnay- 
•or, aldermen, and burgefles (the name given to 
the corporation by the charters) who returned 
Sir John Jackfon ; the other by diverfe aldermen 
and burgefles, omitting the mayor, who re- 
turned Sir Richard Beomont, So that the re- 
turns appear to be by the fame defcription rf 
pcrfons. The committee and the Houfe, with- 
out hearing counfel, decided from the face of the 
Returns in favour of Sir John Jackfon, becaufe 
his return was in the words of the precept, and 
there was a majority of eleftors names annexed 
to it. The Houfe could neither hear counfel 
nor examine witnefTes in this ftnge of the bufi- 
nefs; for, accordmg to Glanville, there was at 
that time no petition againft the eleftio*! before 
the committee (a) ; " but then,*' fays Glanville 
(*), (" afore they arofe," fays the fonfs entry) 
^^ a petition was exhibited in the name of 

(a) Pages 138, 140. (i) Page 140. 

« Wm. 
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M Wm. Tattome, and others, as hrgefffs of 

*«, the faid borough." 

This petition muft have contained the allega- 
tions of the cot^plaint, " That a number of re- 
^^ cufants and papifts, were brought in, an4 
*^ 40 of them made burgeffes to carry the elecr- 
'^ tion," it was clearly the only petition pre* 
fented ; for had there been a prior petition, the 
e:rpreflion of Glanville, and the clerk's fon, 
would have been another petition wa$ prefentcd. 
Tb^ word madey feems to imply conveyances 
by fraudulent deeds i for no one c^n make an 
inhabitant. — The \yord$ krought in^ imply thatt 
the voter?. w£rp grangers to the town, and con* 
fequcntly not inli^bitants ; and the expreilion^ 
io carry the eleSlioriy (hews that the contefl was mer&r 
ly a? to numbers, and that thefe forty pretended, 
to be burgelTe^; and as fuch, to have a rigl;&t ^9 
vote. The difpute, thejp was between burgefles 
and burgefles ; and (he complaint of the pcti^ 
tioners, the occafionality of certain votes. Had 
the inhabitants claimed any (hare in the eleftion. 
Sir Richard Beomont, or Tattome, would have 
made their rejedion as fuch, a fpecific coni- 
plaint ; their claim would have been accurately 
ftated; the return would have been emphaj^i^ 
cally made by them, as it is now iq fevoyr of 
the fitting members. But if no fuch complaint 
was before the committee, the decifion of the 
point was extrajudicial, and the opinion of the 

committee 
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committee merely fpeculative. It appears, by 
Qlanville's report, that he was ignorant of thq 
^ftence of charters or ufage in the borough; 
and the words of the clerk's entry (p. 714) are 
remarkable, " there being no charter, nor pre- 
** fcription for choice," that is, apparent to us. 
How Ihoiild there, as no evidence was adduced? 
but no notice of the ground of this refolution is 
taken by the fon ; and the father, on the othe^ 
band, does not mention the- papifts and recu« 
fants. The fon's journal, in giving the reafon 
why the original writ was good, has the follow*^ 
ing words :— ^* Writ good enough, although 
*^ the day— becaufe it begins not till the King 
^' cqnie."— The legillature could not mean to 
fay tlur fuch imperfed entries (hould be evi* 
dence of the determinations of the Houfe s^ainft 
an uniform ufage to the contrary ; it referved to 
the Houfe the neccflary power of declaring, 
when occafion might require, what were and 
wliat were not its determinations. In the year 
1 7 70, the Houfe debated on the entry of 1624, 
^d then came to a refolution, that it did not con- 
taina determination of the right. The Houfe then 
came to a determination of the right -, which is 
furely the laftupon its journals, and which, con. 
fequendy, muft bind both the committee and 
^e re^urrung officer, who would be in a miftr- 

able 
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able fit'uation if he were not excufed, when he 
fvvears that to be the laft determination which 
aippears lateft upon the journals; and which the 
Hoirfe, by allowing to ftand there, adopts as 
tlie lafL— The returning officer can furely have 
ho right to controvert the Judgment of the 
Houle ; but if the committee (hould decide that 
the refolution of 1770 is not the laft, though it 
is the laft upon record, the returning officer 
will be heceflarily expbfed to aftions of falic 
return, for having obeyed the decifion of the 
HouTc^ and for having followed the direAions 
6T the journals. 

But wTiatever qiieftions might have been agi- 
tated in the committee, nothing more was re- 
ported to the Houfe, and confequently nothing;^^ 
more could be rcf ^Ived than that the eledlion was 
void on account of the riot. In the Norfolk cafe 
(The Hrft in Glanville's book) an order of the 
l^oufe is .ftated, enjoining the committees to 
report, hot only their refolutions, but the ftate 
and pa'-nculars of the proof; " for the Houfe is 
*' n<>t r ^ be concluded by the opinion of any 
" committee, in matter of fad no more than m 
^* matter of law." ' (a) According to this rule, 
the HouTe would have required ilie committee 
to .have 'ftated the grounds on which they de- 
termined the right, if a determination of the 
right had been reported ; but no fuch ftatemeni 

(a) Pagc4. 

appears 
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appears on the journals ; the reafoning of the 
committee can only be found in Glanville : the 
conclufion therefore i5, that the- reafoning on the 
conftitution of the borough was confined to the 
committee. But however ftrongly the queftion 
of the right to vote might be agitated there, if 
it was not reported to and adopted by the 
Houfe, it cannot bind as a lafting determi- 
nation. 

It is to be remarked alfo, that any one who 
confults Glanville with attention, will obfcrve, 
that the refolutions in the cafe of Pomfret are 
very differently dated from the refolutions of the 
committee of privileges in other cafes reported 
CO the Houfc. — ^Where the Houfe agreed with 
the committee, his language is, Such a point was 
conceived by the committee, and fo reported to 
, the Houfe, and there accordingly refolved. 
The agreement to each fpecific point is ftared, 
or all the points are expreflly included under a 
general determination. But being confcious, ia 
che cafe of Pomfret, that the opinions of the com- 
mittee were adopted without any evidence to juf- 
tify them,and were merely fpeculative proceeding^ 
as he ftates on the idea, that no ufage or char- 
ter could be proved (which alone could juflify 
the fpeculation) he haftens to the conclufion ; 
namely, That the eledion was void, on ac- 
count of die riot, which ^ he fays, being fo re^ 

ported 
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fdrted to the Houfey was there accordingly re- 

fohed. 

It may be faid that thefe entries in the time o( 
James I. are journals, as well as thofe of the 
prefent day. The name is fimilar, but the care 
with which they were compofed is widely dif- 
ferent. If an opinion might be hazarded se to 
the capacities of the father and Ton, it might 
perhaps be faid with juflice^ that the father had 
that knowledge of the points of difcuffion which 
his experience muft be fuppofed to Jiave af- 
forded him ; but that from his age and debility, 
he could not write faft.^ — The fon, on the other 
hand, appears to have written a great deal with- 
out any knowledge of his fubjeft. The clerks 
are now not only more experienced, but collate 
their notes, and compare them with original 
documents ; they are then carried by the clerk 
of the Houfe to the Speaker, and receive his 
approbation before they appear in the fliape of 
votes J and it is not till after another examina- 
tion at the year's end, that they afflime the cha- 
rafter of journals. — Tc thefe, all the authority 
of a record is due: to the entries of 1624, a re- 
ipeftable name can hardly be given. 

In a word, there were but two queftions be- 
fore either the committee or the Houfe. ift. 
Upon the return ; zdly. Upon the allegations of 
the petition, prefented by a party who ftiled 

them- 
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themfelves aldermen and burgejfes (who in 
Pomfret have always been tenants of burgage' 
freeholds) againft another party ftiling them- 
felves mayor, aldermen, and hurgejesi which 
parties Glanville (p. 138) affertstobetheyiwr. 
On the firft queftion, the Houfe declared the 
return good ; on the fecond, adjudged the elec- 
t'lon void, on account of the riot. The very 
next return, inftead of being made by die in- 
habitants, was made by the party who had be- 
fore pedtioned, with Tattome at their head.— 
This, together with the correfponding form of 
the fubfequent returns, affords the ftrongeft pre- 
fumption, that no fuch determination, in fa- 
vour of the right of inhabitancy took place, as 
is now attempted to be coUefted from a muti- 
lated and contradiftory journal. The Houfe 
decided fo in 1770 ; and in 1775, a committee 
adopted that determination- (j). If in the two 
laft committees the evidence was not fo com- 
plete, nor detailed fo much at length as it will 
be now, the negleft was owing tp the oppofice 
claim being treated with too much contempt. 
The committee by deciding in favour of the 
ftroog conclufion that the evidence affords, 
will protedl a fpecies of property which the con- 
ftitution has authorized to be legal, and reftorc 

(tf ) X Doug. 408. 

to 
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to the borough its ancient^ and till Iatel]r» uji- 
queftioned right of reprefentation. 

Evidence for the Petitioners. 

Two ftatements of the right of eleftion were 
then given in, couched in the terms of the two. 
refolutions of 1624 and 1778 {a). 

The petitioners then gave in evidence the 
following charters : 

I. The grant of Roger de Lafci, dated the 
5th of Richard I, granting and confirming to his 
hurgejfes of Pontefrad and their heirs and fuc- 
ceflbrs, liberty and free burgage, and their 
tofts, to be holden of him and his heirs in fee, 
yielding yearly to him, or his heirs, for all fer- 
vice for every whole toft izd. as they did in 
the time of Henry de Lafci — granting, amongft 
other things, that every burgefs may give or 
fell his land to whoever he (hould pleafe (unlefs 
in mortmain) referving the rent 10 the Lord, 
and entering a plea, and rendering the lands 
into the hands of the headborough ; who is to 
give them to the buyer in gift from the Lord.— 
He who dwells in a manfion-houfe to be free, a9 
if he were a burgefs. If any perfon have many 
houfes in his toft, and let them to others, they to 
be free to fell and buy all merchandife ; but 

(tf } See the report of the committee at the end of the 
cafe. 

he 
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he to give 4^. a year to the headborough. 
Burgejfes feem by this charter to have many pri- 
vileges peculiar to themfelves, and efpecially 
above thofe who are Riled forinfici. The confi- 
deration of the grant is three hundred marks of 
filver (a). 

2* A grant of Henry De Lafci, Earl of Lin- 
coln, andconftableof Chefter, granting and con- 
firming to the burgefles and men of Pontefraft, 
all the flieds their anceftors had been or they 
ihould be able to ereft in the market and wafie 
ground of the (aid ville, before the Feaft of the 
Apoftles Phibp and James, in the fixth year of 
Edward, to hold to them and their heirs, yield- 
ing to the grantor and his heirs the jufl and 
accuftomed farm ; for which grant, the faid 
burgeffes and men had given forty pounds ftcr- 
ling (i). 

The counfel being alked by the Committee if 
they were fatisfied that thefe were the original 
chancrs, they anfwered in the affirmative. 

3. A charter granted by Richard III. dated 
the 28th July, in the fecond year of his reign, 
by his title of King of England, &c. and Duke 
of Lancafter, under the feal of the Duchy. 

4, The fame charter, under the privy feal, 
dated the 9th of Auguft, in the fame year, 

(a) For the charter, fee Appendix, No. i. 
{i) Vide Appendix, No. 2. 

P By 
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By both thefe charters, Richard III; cbnftl- 
tuted John Hill, one of the burgeffes of the 
(aid borough, mayor of the bijrough, and did 
grant to the nlayor and biirgefles to be a free' 
borough, and a body corporate, by name of 
The Mayor and Burgeffes of the Fille or Borough 
of PonlefraSl. The mayor and burgeffes, and 
their heirs and fucceffors, to chufe on the Feaft 
of St. Michael, out of themfelves, thirteen 
comburgenfcs ; one of which is always to be- 
chofen mayor, and to remain mayor for ond 
year after his eleftion. The comburgenfes fa 
cleftcd, to continue during their natural lives, 
unlefs removed under certain circumftanccs. 
The charter further wills and corhmands " That 
** no (banger or foreigner dwelling without the 
" town, or borough and precinds thereof, by 
" force or colour of burgesfliip, or for that bc- 
•• caufe he is a burgefs in the fame plac^, be 
" not, neither may he be chofen mayor of the 
" faid town or borough in times tocoihe, upon 
*• any account whatfoever.** Another claufe 
grants, " That neither die aforefaid mayor and 
•' burgeffes, nor their fucceffors, be put upon 
*' affjzes, juries, or inquefts whatfoever, bf 
** reafon of their foreign tenements ; or up(M> 
^' any other whatfoever, which by reafon of 
*« their tenements or trcfpaffes or other their 
" foreign bufineffes whatfoever, before our jufs- 

*^ tices^ 
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^ tices, or other our minifters, or of our heirs, 
*^ (hall arife to be made ; as long as they (hall 
*^ make flay in the fame town or borough. And 
** all foreigners may not be put with the bur- 
** gefles the'mfelves upon aflizes, juries, or in* 
*' quefts, which by reafon of their lands and 
" tenements in the fame town or borough be- 
•* ing, or of trefpafTes^ contracts, or other fo- 
•* reign bufmeffes ihaU arife to be made (^j);" 

5. A charter of Henry IV.. or 7th, under the 
leal of the Duchy of Lancafter. This charter 
being called for by the counfel for the fitting 
members, was delivered in to be referred to 
ivhenever they might think ^?6p&f (i&y. ' '"^ 

6. The charter of James I. dated the fecond 
day of March, in the 4th year of his reign, re- 
citing a charter of Henry IV. — The charter of 
James gives the eleftion and nomination to the 

hofpitalof St. Nicholas, to the mayor and com^ 
burgenfes, or the major part of them ; and con- 
tains the following claufe : " And further wc 
** will, and by thefe prefents for us our heirs and 
'* fuccdflbrs do grant, give, confirm, ratify, 
*' and allow unto the aforefaid mayor and bur- 
•* gefles of the town or borough aforefaid, and 
** to their fucceflbrs, all and all manner of 
•* liberties, franchifes, immunities, exemptions. 



(a) Vid. Appendix^ No. 3. 

{h) Sec the charter in the Appendix, No, 44 



€€ 
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^' privileges, quittances, and jurifdiftions, 
" which the mayor and burgefles of the towu 
" or borough aforefaid, now have, hold, ufe, 
" and enjoy ; or which any of them, or their 
** predeceflbrs, by whatfoever name or names, 
*' or by whatfoever incorporation, or by pre- 
*^ text of what incorporation foever, heretofore 
" have had, ufed or enjoyed, or ought to have, 
" hold, ufe, or enjoy, of hereditary eftate, by 
*' leafon or pretext of any charters or letters 
" patent, by any of our progenitors or anceftors, 
** late Kings or Queens of England, in any 
** manner whatfoever heretofore made, con- 
•* firmed or granted ; or by whatfoever other 
" lawful means, riglit, title, cuftom, \ife, or 
•* prefcription, heretofore lawfully ufed, had 
*' or accuftomed ; although the fame, or any 
*' whatfoever of them heretofore have not been 
" ufed or have been, abufed or ill ufed, or dif- 
" continued, and although the fame or any 
'* vvhatfoever of them, are or have been for- 
" felted or loft (a):' 

Different parts of the journals were dien read. 
The entries in Vol. I. p. 572 and 576, refpeft 
the revival of the right to fend members to par- 
liament, and are as follow : " Sir Edward 
*' Sands moveth for Pomfrett, which in Ed. I. 
" time and after fent burgefles: after decayed 
'f by wars. — That the King granted them a 

(«J Vide Appendix, No. 5. 

char^'cr 
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•* charter 4^* Jac. with reftitution of all their 
** liberties and privileges notwithftanding they 
" be loft, forfeited, &c. That they have ever 
" fithence.'' — 

" Committed alfo to the fame committee for 
•* privileges." 

** Sir Geor. Moore reporteth from the com- 
** mittee for privileges; That for Pomfrett, that 
"26 Ed. I. it fent burgefles ; which continued 
*' a good while after. That by reafon of the 
** Barons wars, it grew poor. That 10^ and 1 1^ 
" H. VI. a return made, they could not fend 
** burgefles by reafon of their poverty. That 
** 4^. Jac. the King granted them all tl:eir for- 
** raer liberties and cuftoms notwithftapding 
** they had been forfeited or loft. That the 
*' committee thinketh it to ftand both with law 
<< and juftice, that a writ fliould go for choice 
" of burgelTes." 

** Upon queftion, Pomfrett to fend bur- 
" gcfles." 

Vol. I. p. 520, contains an order for (ur- 
veying the clerk's book, who after it is furveyed, 
is to engrofs it on a roll. Still not content with 
the method of keeping the journals, the Houfe 
in 1623 (page 676) order " the committee of 
** privileges to examine former precedents in 
" what manner the clerk of this Houfe hath 
** ufed to take his notes and make entries, and to 

P 3 report 
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" report the fame to this Houfe." The reporf 
is thus mentioned by the elder clerk (p. 683)» 
" Sir Francis Seymour repor^eth from the 
" committee for lurvey of the clerk's book— 
" defireth to knoA* th& pleafure of the Houfe, 
♦* whether they Ihall have power to. ftrike out 
*« what they think fit, — Left doubtful/* The 
fon'-s entry of the fame date (p. 734) is as foU- 
lows : " Sir Fran. Seymour reports from th^ 
committee to e3(amine the clerk's book-— found 
fome things which diey thought not fit to ftand 
—to have power to ftrike out what they think 
fit. — Mr, Hardinge in his report (Vol. 24. p. 
264) fays, " In the journals after the year 1 685, 
'/ the proceedings of the Houfe are more fuUjr 
*^ and carefully entered :"* but he adds, *' thero 
** are fome chalms which ms^y be filled up by 
". the help of the journals of the Houfc of 
<« luords." 

Mr. Btnjon faid, he had fearched for the pc.- 
tition of 1624, but could not find it; he then 
gave the fame account as Serjeant Cockel had 
of the modern method of making the journals. 
' On the 1 7th of January, 1699 (a) the com- 
mittee of privileges report upon the petition of 
Robert Monckton, Efq. againft John Bright^ 
lifq. " the right of eledion was agreed to be in 



(tf^ Vol. i3.p* za6« 



*' fuch 



Digitized by VjOOQ IC 



P O V T E ? R A C T. %ii 

** fuchperfoxis as have an inheritance or* frcc- 
'^ hold of burgage tenure within the faid bo* 
^' rough." The numbers were for Monckton; 
70 ; Bright, 72. The whole evidence mentioned 
«n the report goes to this right — And the charge 
of bribery (a). 

' On the 30th of March, 1715 (*), a petition 
<vas prefented by Sir Wm. Lowther, Bart, and 
Hugh Bethel, Efq. againft the Hon. John Daw^ 
ney, and Robert Frank, Efq. and referred to 
the committee of privileges ; who on the 2 2d 
day {c) of March, the fame year (O. S.) report, 
^* that it was agreed that this was a borough by 
^ prefcription, and that the right of eledion 
•♦^is in perfons having a freehold of burgage 
•* tenure, paying a burgage rent/* The evi- 
dence on both fides tends to eftabli(h this qua- 
lification in the voters, and the Houfe agrees 
with the refolutions of the committee. Vol. 
32. p. 28. (anno 1768^, contains the petition' 
of Henry Strachey, Efq. againft Sir Rowland 

(4) The Houfe di&greed with thf refoludoQ-of the com* 
minee; and the clci^yi>^tyg^^ylarecl voidy Bright wag 
oa the I ft of February returaed by the n^yor and twelve 
burgeflef, under the comuioa' feal of the borough.-—^ 
A petitioD was piefented on the i4Ch of February, in favoiK 
of Monkton, by feveral aldermen and bufgeflet : but the 
purliament was diiToIved before it was heard. 

(») Vol. 18. p. 31. (f) VoL x8. p. 409. 

P^ Winncj 
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\^ijfii/e : the riot whic]^ (opk pl;}^ j^ ^ poll 
Hi^ tb/e only ground of complaint ; ^d pp fhac 
ax;^xmr^t the eledUon i^d$ 4^cUre(i void (^). Sir 
pU>w]aa4 WianiC, wj^ a f^^nd, ftpQ4 f|t the 
n^^ ^lejftion pi} (be intereft of (bf inb4>f4P% 
for the firft time : their petition wa( prffent^^ o^ 
fbe |4^4of Decep^r, 1768 (k)j ^gd u^eamo 
fonfifi^rtfion on {Ijp 6tJ\of JF^fe. 177PJ fi^li^ 
Jhe Hpulfir c^fte ft? tfie f efqlqtion ^4f9y^-Ht^^ 
ppned in favour of t^e burgage teaapts. 

A fe^es pf f ef urns ^i^ thei^ read. J^ ^ 
was an o^ce copy qf ^le :9ngi99| return, prs? 
ferved in the TPl^l^i niMie by th^ fkftr'^f^f (h« 
90unty of Yprk^ in fh/e %64i of £diyar4 I* 
of the mcqil^rs ele^^ for ;hc iH^fi^hf in fiu 
county. Bythisuappeare4> Th^tSU^b<»|:SjBJ^« 
bu^ 4Qd. Tboi^s^ Scott ^re retuin/e^ fgf 
Fumfreft. Jhp n^n^s of t^dr n^afi^c^p^f^Ss 
^hA die Pipgpiff, W^tfir idc f'cn]jur--^All?BH» 
4e? Arches su)(] 'f'i^, Rh^^ 7herie,i(rfrefhfef» 
^etiirn$ in 16^3^: one dated the ^g^q^ }app%n 
ry, by the mayor, aldermen, and burgeffes, of Sur 
Thomas Wcntwordi and Sir Henry f^olcrof^ : 
thp other two dated xhp i ith of Nfa^rch } 99? t^^r 
^ V^YQh alderinep, afjcj Jmjfgeflfci, pf Sir Jol» 
Jacfcfon } and the odber by 4ie alfknicfi and 
^HH-gefles who return Sir Richard Beomont. 
The return imme4i?i|cly fubfequent to |hc rf|o* 

(4) VoK 32* Pf 68. if) Joum^lf, Vol. 31. p. 104. 
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lution of 1624, viz. of Sir John Jackfon and 
Sir Francis Foliambe, on the 28 th January, 
162-5-6, was alfo figned by the mayor, eleven 
aldermen, and eleven burgeffes.— — A return, 
dated the 5th of March, 1627, of Sir John 
Jackfon and Sir John Ramfden, appeared to 
be figned by the mayor, ten aldermen, a^d 
eighteen burgeffes: one or two had not the com- 
mon feal, but all of them were by the mayor, 
aldermen, and burgeffes ; whereas the returns 
fince 1770, purported to be made by the inha- 
bitants, houfeholders, and xdiants. 

By reference to Doomfday, it appeared there 
was an entry about Tatteftialle, which was faidto 
be the modern Pontefraft, having the fame vi- 
cinity, according to Dugdale and Leland (a). 
The entry in Doomfday refpefting Tateftialle 

is as follows, under the title. Terra Ilbcrti dc 

Laci. Weftriding, fol. 316. 

In Tatcfhalle funt xvi carucatae Terra fine gcldo, uU 
polTunt eiie VIII carucatse. Hoc Manerium habuit rex, 
nunc habet Ilbertus ibi iiix Carucatas et lx burgenfes mi- 
DUtoSy e;t XVI coteros, et xvi vilianos, et viu bordarios 
babentes xviii carucatas, ibi eft Ecclefiact p'br et i pif- 
caria et iii Molendina reddent'ta xlii folidos et iii acrse* 
prati. Silva pad' i leve longa et dimidium lata. Totum 
\fanerrum i leve et dimidium iongum et dimidium latum* 
Tempore Regis Edwardi valuit xx libras. Modoxv libras. 

Intra banc metam continetur Elemoiina Pauperum. 

Ad eund' Manerium adjecet hsec focai Maneftorp. Bar* 

•I C^ t C'et dim 

nehi (4), Silcbeftone, fimul v Canicatae et dimidium ad 
geldum, ubt poiTunt eiTe v Carucatary ibi funt xx^ villaoi 
pt HI borderii habentes iiii Carucatas* 
{a) Sec Appendix, No. 6* 

The 
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The counfel for the petitioners called Mr. 
Tiomas Taylor^ who faid he had known the 
tt>wn all his life. He had been a member of the 
corporation twenty-feven years i was fenior al- 
derman, and had been four times mayor. Ho 
produced nine poll books, which were all he 
had : he received them from Mr, Wilfon, an 
attorney, with whom he f^rved his time, and 
who was frequently mayor y and preferved them 
amongft the corporation papers, Tbbfc from 
1695 to 1700 inclufivo, only contained the 
names of the voterS4 but ch^fe of 1 708, 1713, 
and 1 7 14, defcribed frequently the fcites of the 
tenements for which the votes were tendered.— t 
He produced alfo twenty ancieiit fee-farm books, 
which defcribed the burgefles of the town, ^^ 
iJic r<nts paid for them; and which were made 
tip aBiHially by the town^clerk, for. the informa^ 
tion of tke mayor. Being a/kod who were called 
burgdffes in Pomfret ? he faid, Thofe who were 
tenants of burgage tenesafnts, and no<ne others 
He had never heard of an election by inhabi-^ 
tants previous to that of 1768, which was de- 
cided in 1770; but had always heard from Mr, 
Wilfon, who had been dead 13 years, aod^&om 
hisown grandfather and father (who, wcrcheniDW 
alive; would be 108) and from others, as wefl 
inhabitants as burgefles, that the right was con* 
fined to burgage tenants — he himfelf it an iiu 

habitaot 
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(iabtuuit as well asa burgefs, and has coniideritble 

other property in the town, befidcs burgage 

pofTeflions. He faid th^ corporation now en* 

joyed the Great Borough Toll, which brought 

^47. per annum 9 and alfo the rent of the 

ibedsy &c. — No inhabitaot ever claimed as fuch 

to vote at an eledion for St. Nicholases hof^ 

pital, mentioned in the charter of James I.— 

The mayor is chofen by the burgage tenants ; 

and at this time po inhabitant, as fuch, ever 

claims to vote for the mayor. The aldermen 

are chofen from the burgefles by the mayor and 

aldermen, and are not required to refide in the 

borough, though the mayor is. The out**alder- 

men, or non-refidents, may chufe an alderman, 

but do not join in the choice of a mayor. But in 

the only conteft for the mayoralty which he 

knew of, about twenty years ago, the ouc-bur« 

geffes voted (though their right w^ denied) 

and carried the eledion ; which was acquiefced 

in.— He had heard his father regret having fold j 

his burgage poffelfion in 1729, as both his fa* \ 

ther and grandfather voted in that right ; and he » 

]iad referved none to entitle him to vote. 

Mr. DOUGLAS, • 

In fumming up faid, that it was not his pro* 
vince to ftate a cafe for the confuleration of the 
^mmittee, but. to obferve upon the evidence 

as 
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as it applied to the cafe ftated by his learned 
friend. In doingthis, helhould reft the ftatement 
for the petioners upon three propofitions ; each of 
which^ if eftablifhed, would prove decifivein their 
favour. I . That the only competent court has 
declared by a determirittion laft in order of time, 
that the right of eleftion is in the terms of that 
ftatement; which made it immaterial to enquire 
whether there was any prior refolution or not. 
1. That the refolution of 1770 is conclufive, 
provided no prior determination can be ftiewn to 
cxift, which fatisfies the letter and fpiritof the aft 
of Geo/II. And 3. If that aft had never pafled, 
or no determination within the . meaning of it 
bad taken place, and this were a maiden bo- 
rough, that there is an irrefiftible body of evi- 
dence to eftablifh the right of the burgage te- 
nants. As to the laft of thefe propofitions, al- 
though the opinion of Mr. Glanville, in favour 
of inhabitancy, is frequendy mentioned in his 
work, he fliould adopt the opinion of Littleton 
and I^rd Holt, in favour of real property : 
which they both declared to be the original 
fource of reprefentation ; the former of them 
at a time when he might be fuppofed moft 
competent to judge of its origin. He did not 
mean to fay, that when a right was clearly efta- 
blifhed in a place, it (hould be made to give 
way to general dieories, but merely to ufc this 

as 
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^^^ as a iubfidiary argument, in cafe the evidence 

for both ftatements Ihould prove inconclufive. 
The rights of eledtion are in one fenfe of the 
word, capricious; for being granted of old by 
the crown or legiflature, they were granted un- 
der different forms and different limitations. 
The principal queftion, therefore, was. What 
form of reprefentation obtained originally in 
this borough ? which could be determined in no 
better way than by inveftigating the ufage of the 
place. Whatever feofes the word Burgefs might 
have in other places, ii is clear, that from the 
Conquefl, it meant in Pomfrct, the tenant of a 
burgage freehold paying a certain rent for his 
toft. — Such tenants are the grantees of Roger 
de Lafci, of Richard III. of Henry VII. or IV. 
as a learned gentlenmn had choftn to denomi- 
nate him {a) (in conformity with the Yorkifls, 
who denied the fourth, fifth, and fixth mo- 
jiarchs of that name, to be lawful kings) ; but 
ifvho, by mentioning the mayor of Pontefraft, 
firft inflituted by Richard III. fecms to indicate 
that his charter was pofterior in date. To fuch 
hkewife was the confirmatory charter of James I. 
directed; which made it immaterial to hi« 
argument, to enquire what was the date of the 
former grant.— It may be laid as to the charters 



(tf) I Lud. p. 17 
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of the Lafcis, that a fubjeft can neither incor- 
porate nor confer the right of fending member^ 
to parliament. However this may be in point 
of law, it is certainly proved by hiftory, that 
great lords formerly exercifed many ofthtjurd 
regalia, wh'vch they cannot exercife af this time t 
fuch, for ihftance, as that of incorporating 
towns ; an inftance of which occurs in the grant 
made by Reginald de Valletort to the burgefles 
of Saltafti (a) J and of which many examples are 
to be found in the northern part of Great Britaim 
If no ancient return exifted, it might be doubted 
whether the burgefles had aright to fend mem-' 
bers to parliament ; but that doubt is completely 
removed by the return, which is extant, of the* 
a6th of Edward L and which is only twenty 
years pofterior to the grant of Roger deLafci. — 
The charter of Rich. III. taking it to be the firft 
royal charter extant, confirms and eftabliflies the 
ancient rights of the burgefles giving them the 
fuperadded quality of a corporation -, which thtf 
committee has heard from Mr. Taylor, a man 
of ability and . peculiar local knowledge, has 
been filled from the earllefl times, by the te- 
nants of burgage freeholds only. The agree-^ 
ments of contending parties ftrengthen the pre- 
fumption which the polls afford, when many of 

{a) Sec 2 Lud. x ij. and Brady on Burghs, 97. 

them 
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them defcribe the very fcites of the houfes to 
which votes were annexed, and fuch of theni as 
do not, contain but few nanies, and therefore 
cannot be prefumed to be compofed of inhabi* 
tants who would naturally be the moft nume- 
rous clafs. And though it may be faid, that 
thefe polls were inaccurately taken in early times, 
it is but fair to fuppofe, that after a conteft took 
place between the burgefles and' inhabitants, (if 
any fuch did take place in 1624) greater care 
would be taken to define the right of eledlion in 
an unequivocal manner, unlefs the committee 
(hall fuppofe the fenfe of former ages to be as 
imperfed as the journals of the Houfe of Com- 
mons. — ^If therefore the charter, the ufage, the 
returns, prove the right of eledion to be ia* 
the burgage tenants, the committee will feel a 
peculiar fatisfaftion in coming to fuch a refolu- 
tion as they would have thought themfelves in 
confcience bound to adopt, fuppofmg they had 
;iot been bound by the refolution of 1 770. 

But2dly; It is faid that the d^terminjjtion 
of 1624 precludes the queftion, as it is a laft de- 
jermination within the aft 2 Geo. 11. ch» 24. 
§ 4. the words of which are, " That fuch votes 
•« fliall be deemed to be legal which have been 
^* fo declared by the laft determination in the 
** Houfe of Commons ; which laft determina- 
it tion concerning any county, ciiy, Jhlrey bo- 

•* rough. 
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«« rough, cinque port, or place, (hall be final,'* 
&c. He would beg leave to fubmit to the 
comtnittee a conftruftion of this aft, which 
the words and nature of it fcemcd to war- 
rant, as it was derogatory of the common 
law-right, and therefore ought not to receive 
^n extended conftruftion. It fays, that fuch 
votes (hall be deemed to be legal, &c. making 
as it were a diftinftion between the general right 
of elcftion and a particular queftion of the 
right of any clafs of voters which might arife 
upon a fcrutiny : for a general queftion of the 
right of eleftion can never arife in a county or 
Jhire ; and therefore the determination of votes 
in the extended fcnfe of the right ofeleSlion can- 
not occur in counties, though it may in the 
reftraincd fenfe, namely, whether a certain clafs of 
votes be within a particular county ? But if the 
committee (hould not adopt this conftruftion, 
ftill he was at liberty to contend, that the entry 
of 1624 did not contain any thing from which 
the committee were bound to fay that the Houfc 
then came to a determination on the queftion of 
right. Such a determination muft have been 
extrajudicial, as the petition did not contain any 
allegation of the right of the inhabitants. The 
queftion could not therefore have been agitated; 
for the petition was prefented by burgeffes againft 
the fitting member, who was returned by bur- 

gcfles 
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gefles alfo. It was true that a very great 
authority, upon a former committee, had 
hiated, that there might have been a fecond pe- 
tirion which might have contained an allegation 
in favour of the inhabitants ; but that was im- 
poffible, for Beomont could not ftate his title 
to the feat differently from his friend Tattpme ; 
and no petition could be received on behalf of 
the fitting member by the rules of the Houfe. 
The only petition therefore was that prefented 
by Sir Thomas Wentworth, afterwards Lord 
Strafford in Tattome's name.— The queftion 
however might be difcuffed in the committee, 
and the difcufSon of it may be very naturally 
accounted for, as the fpeculative opinion of that 
fame committee in the Cirencefter cafe in favour 
of the right of the inhabitants, muft have been 
knbwn. The counfel might be very willing to 
draw an argument from it, when they found 
Beomont likely to lofe the eledtion; and the 
committee, enamoured of this new opinion, 
might perhaps have adopted the refolution men- 
Itioned by Glanville. But that refoludon was 
cot in favour of the inhabit^Bts only, as the 
fitting members contend, but merely gave them 
a concurrent right with the freeholders. The 
Houfe decided the queftion of right in the cafe 
of Cirencefler on the 2 2d of May ; and it 
was neccflary to do fo, becaufe the right to the 

Q^ feats 
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feats depended upon the right of voting ;but 
a fimilar neceflity by no means exifted in the 
cafe of Pomfrct, as ^hc cledlion was declared 
void. The report concerning Pontefraft was 
not made till tlie 28th of May, which warrants 
the fuppofition that the right of the inhabitants, 
at common law, was ftarted by the counfel be- 
fore the committee, or taken up by the mem- 
bers themfelves in conformity with their deci- 
fion in the Cirencefter cafe, at the fame time 
that it excludes the poflibility of Tattome (or 
any petitioner) having gone upon what he knew 
to be a favourite opinion of the committee, as the 
petition wasprefentcd on the firft of April. But 
whatever the committee might have done, it 
was uhneceffary for the Houfe to enter upon 
the difcuffion of the right without evidence, as 
the elcdion was reported and agreed to be void, 
on account of the riot. 

This opinion in favour of his ftatement, fairly 
coUefted both from Glanville and the journals, 
was ftrongly corroborated by a pafli^e he (hould 
read from the Oxford debates : a book which 
had been quoted by very great parliamentary 
authority, and which he did not doubt would 
have been publiQied in the journals, had the 
M.S. been difcovered at the time theywpre 
printed. The paflage is as follows (a), *' Sir 

(a) Debates in parliament in the year i6io*i, Vol. L 

p. a30. 

•^ George 
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*' George Moore reporteth from the committee 
^' of privileges and returns, that the town of 
^' Pomfret, in com. York, did fend burgeffes td 
f* the parliament in 26 Edw. L an^l that in 10 
** and 1 1 Hen. VI. that county (having received 
*^ the King's writ for the eleftion of burgeffes) 
" did return. That by reafon of their poverty, 
^* caufed by the Barons wars, diey were not able 
" to fend any burgeffes to the parliament, and 
*^ only then fent knights for their (hire. Since, 
** in 4 Jac. the King confirmed their chaner 
** and ancient privileges-*-that this town now 
** only defireth that it may enjoy the fame ac- 
" cording to the King's Majefty's grant-" The 
King therefore confirmed their charter and their 
ancient privileges^ which no doubt included 
their right to lend rpembers to parliament. 
The burgeffes therefore, under this grant, did 
not acquire a right of reprefentation accord- 
ing to any fpeculative opinion of the common 
law-right, but took their ancient privileges, and 
their former conftitution 5 nor would the com- 
mitteelhut their eyes againft this authority, be- 
caufc there was a technical objeflrion to its being 
put on their minutes ; as biftorians were fre- 
quently alluded to in the higheft courts of juf- 
tice, and the meaneil reporter quoted, if his re- 
port bore inirinfic marks of fidelity- — If this re- 
port ' then were true, the Houfe decided, that 
0^2 the 
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the borough regained its privileges by this char- 
ter of revival, and confcquently none but bur* 
geflcs could enjoy them. 

Mr. Douglas then proceeded to invalidate the 
authority of the journals of 1624, by a compa- 
rifon of the entries of the two clerks, and by ex- 
poflng their frequent inconfiflencies. He read « 
paflage from Mr, HatfelFs 2d Vol. titk Ckrk^ 
extracted from the Oxford debates, page 59, 
Vol. I. the paflage is as follows : " On Monday, 
" February the 19th, 1620, the clerk being 
^< iick, his fon is admitted to fit in his place; 
** and it was ordered, but it was not obfcrved, 
*' that one lawyer one day, and another another 
^' day, fliall fit in the low ch^r by him, with 
" his hat on his head, and to have his voice, 
*^ and fpeak, and have the fame privilege as any 
** other member of the Houfc ; only he (hall fit 
" there to aflift the young clerk in his father's 
^* ilJnefs.'* — This was in 1621 ; and clearly indi- 
cates the opinion of the Houfe, that without the 
ailiftance of a perfon of learning and acutenefs, 
the fon's minutes could not be relied oik In 
1646, the father was again taken ill for fomc 
time : the fon fat in his place, but without the 
lawyer s ; who, as they were members of the 
Houfe, probably had not that common confi- 
deration which is now found requifite to enfure 

their 
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their exertions. Hence we find this wife (on of 
a no lefs wife &ther^ in p. 798^ making an entry 
*f concerning one of the knights of Pembroke- 
'* fliirc ;•* though it is known the county fends 
but one. Having argued very fully that the 
journals of 1624, furniftied no evidence of a 
determination within the meaning of the ad of 
George II. he proceeded to the remaining one 
of his three propofitions, viz. that the folemn 
determinations of the Houfe in 1770 (i ft. That 
the refblution of 1 624 did not determine the 
right ; and 2dly, That the right was in burgage 
tenants) ought to bind the committee. Thefe 
he faid were adppted after the moft mature deli- 
beration, and were founded on the &tisfa£tory 
evidence which had been adduced in favour of 
fais clients. He trufted, therefore^ that the 
prefent onnmittee would not be eafily induced 
to dif&r in their concluiion with the Houfe of 
Commons. 
The Cafe of the. Petitioners being finiflied, 

Mr. Law, 

On the part of the fitting members faid, 
Tliat he muft endeavour, notwithftanding the 
very able exertions of the gendemen on the other 
fide, and the vaft variety of matter they had ad- 
duced, to bring back the attention of the corn- 
er 3' mittee 
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mittee to the fimple queftion he meant to pcly 
on, which was, Whether or no there exifled a 
pofitive determination of the right of eledtion in 
Pomfret in the year 1624 ? He admitted that, in 
order to invcftigate this queftion, his friends 
might be allowed to go into much of that col- 
lateral matter which they had difcuflcd 5 but it 
ought to be folely with the view to enquire 
ivhether fuch a determination had pafled ? and if. 
it exifted at all, whether it exifted in fuch a 
form, as however liable to quibble, ftiU was 
fufficiently clear to bind the committee, and to 
come within the meaning of the a<5t, making 
fuch determinations final ? ' If the refolution of 
the Houfe, in point of fact exifted, it would not 
he n^ceffary for him to prove that it was founded 
on the principles of abftr^ juftice. Several 
previous fteps had been taken by the legiflature 
to quiet the confufion which arofe from the un- 
certain rights of eleftion in boroughs, particu- 
larly Qoe by the 7 and 8 William III. which 
made the laft determination of the Houfe, the 
rule by which the returning officer Ihould aft, 
and fubjefted him to double damages for a falfe 
return. Srill an aft of parliament was wanting 
to make the refolution binding upon the Houfe, 
itfelf, and upon its delegated committees. After 
that aft had paffed, it was as unneceffary to en- 
quire what right of eleftijon obtained before the 

laA 
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laft rcfohition, as in the prefent form of go- 
vernment it was to enquire into the fyftem be- 
fore the Heptarchy. And though Mr. Douglas 
had chofen to give a reftrained fenfe to this be- 
neficial law, and to confine its operation to de- 
terminations of particular rights within particu- 
lar boroughs, in contradiftindion to general 
rights of eleftion, it was apparent that the legifla- 
ture had cautioufly inferted the word votes as 
equally extending to both ; as it was impof- 
fible to decide the legality of a particular vote 
without difcuffing a general queftion of right. 
Nor could it be faid that there was no deter- 
mination of the right of counties j for the word 
extends as well to cities,, counties of them- 
felves, as to (hires ; and there is a determination 
of the right of cleftion in Norwich. So alfo in 
1624, there is a refolution as to Cambridgefhire, 
namely, that fcholars of the Univerfity (hall 
not vote in right of the freeholds of their 
fcholar(hip. There is nothing, therefore, in 
the obfervation flifficientto narrow the exten- 
five words of thtf aft. The confcienccs of com- 
•mittees were perhaps bound before the aft of 
Geo. II. to follow the determinations of the 
Houfe; but no reftraint was laid upon their prac- 
tice, till the legiflature, fenfible that they were 
cxpofed to the fafcinations of eloquence, and to 
the bias of interefl, faid, they (hould not hear 
0^4 what 
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what they were bound to rejeft. That this was 
the intention of the Houfe of Commons, is in* 
difputably colleded from the hiflory of the de« 
bates when the a£t paifed. The particular claufe 
alluded to, is (aid to have been introduced by 
the other Houfe, from an idea that the Com- 
mons would not bear the reftraint it impofed on 
their proceedings; but the Houfe had virtue 
^ough to adopt that check upon its own au« 
thority ; and Sir Jofeph Jekyll, though he ad*. 
• mits that the meafure would, in fome inftances, 
bear hard upon individuals, argues. That uncer- 
tainty in defining the rights of eleftion, would 
\^ produftive of much greater and more ge^ 
neral hardfhip. All, therefore, that the com-, 
mittee had to do, was to examine the authenti* 
city of the journals in which this determination 
was contained ; and if they found* it to exifl in 
the terms flated, they were as much bound to 
follow it as if the ufage of the plax:e had con« 
curred with it from the beginning of time. , 
A great deal had been faid as to the difficulty 
in which returning officers would be implicated 
if they were compelled to look into the journals, 
and were not to confider that to be the laft rc- 
folution which was latefl in order of time ; but 
the z& of William which impofes a penalty on 
the returning officer for not obeying the laft re- 
folution of the Houfe, expreffly Requires that 

his 
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his offence (hall bo wilful. The law will never 
puniOi an individual if he a£ls fairly and honeft- 
ly, according to the beft of his judgment, ef- 
pecially in a cafe of difficiaky, which originates 
in the proceedings of one of the conftituent 
branches of the legiflature. 

The word burgefs had alfo been much relied 
upon, and was argued to imply burgenGc 
right ; but Maddox clearly proves, that it has 
no lefs than three different imports, and may 
mean either a freeman cdrporate, or the inhabi- 
tant, or the owner of a burgage tenement. Nd- 
'ther would the circumftance of a number of 
burgages being in one towA, create a burgage 
tenure ; as there are in London and Carlifle a 
number of burgage poffcflSons ; but no veftige 
of that right of reprefentation, becaufe they 
were not holden of the King in capite. Doomf^ 
day, therefore, cannot throw any light on the 
fubjeft ; for in the firft place, Tateflialle, and 
not Pomfret, is there mentioned ; and fecondly, - 
the term burgefs, though found there, in ge- 
neral means no more, according to Spelman^ 
than inbabitans Villarum claufarum ; and is juft 
as applicable to an inhabitant as to a burgi^e 
tenant. 

Having (aid fo much as to' the i^ntiquity of 
the claim, Jie (hould revert to the entries of 
1624 ; which his frioids had not only ridiculed 

in 
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in their own imperfcftions, but had wiflied to 
load with all the other errors oi the journals. 
This proceeding appeared to him to be. rather 
unfair, if thofe fpecific entries were fufficicndy 
clear to be underftood ; for no one ever at- 
tempted to impeach a deed fufficiendy clear in 
itfelf, by expofing the blunders of the clerk who 
cngrofled it in other matters. The advice of a 
member of thofe times was, that the entries (hould 
be pauca vera, ponderofa [a). From a comparifon 
with Glanville it will appear they were vera ; and 
it can be no ferious objection to them, that, like 
the old afts of parliament, they are couched in 
a more pithy and expreffive language than the 
modern. It was alfo a circumftance in favour 
of their authority, that a committee was ap- 
pointed to revife them ; as it (hewed the vigi- 
lance of the Houfe to preferve its journals cor- 
reft. It was immaterial to his argument, there- 
fore, whether Sir Francis Seymour had the power 
of ftriking out what he chofe or not. If his 
motion was acceded to, the authorit)^ of the en- 
tries is confirmed by that of the refpeiflablc 
names who compofed the committee of exami- 
nation, and who met every Saturday after- 
noon (b). If it was not adopted, the original 
records remain untouched ; and by their agree- 
ment in fubftance, confirm their truth. — The 

(a) Sir Geo. Moore, Journ. VoU !• p. 717. 
{h) lb. p. 718. 

trifling 
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trifling differences which have been expolef^, 
increafe inftead of diminiftiing their credit; as 
they prove the entries were not forged, or co- 
pied from one another. Let the committee 
compare the reports of Lord Hobart and Lord 
Coke, or any other cotemporary authors, or 
their own notes $ and though they may be all 
accurate as far as they go, they will be found ta 
differ more than thefe entries of the two clerks. 
Compelled as his friends on the other fide were, 
to allow that the committee decided the queftion. 
of right, they fay the Houfe could not enter 
upon it, as its decifion would have been extra- 
judicial, and that even the opinion of the com- 
mittee was hypothetical, and amounted only to 
this : — That provided there was no charter nor 
prefcription, the eledlion was to be made by the 
inhabitants. — But the exprefSon, there being no 
charter, was tantamount to an afienion that 
there was none ; which they could not have 
made had they not been convinced of its truth 
by evidence. An indiftment for perjury, jn 
ftating the authority of a judge to adminifter 
an oadi would fay, for inflance, the faid Lord 
K. then and there being chief juflice; which 
would be a fufficient averment of the faft.— If 
then the refolution of the committee in 1624, 
negatives the exiflence of any charter or ufage 
^t that time, how can the prefent committee fay 

that 
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that fuch an u(^e is now proved as can explain 
the ancient conflihidon of the borough, iince 
its origin commences from that period, and it 
proceeds entirely upon the agreement of parties. 
But whatever were the grounds on which the 
committee determined, it is clear from Glan- 
ville and the journals^ that they came to that 
refolutionj and there was nothing to prevent 
the Houfe from adt)pting it, as the journals 
ftate it to have done, in thefe words, •^ Refolved 
alfofonow upon the queftionC* which follow the 
determination of the committee. It is apparent 
that a right was claimed different from that of 
the burgage tenants, on which Sir Richard Beo- . 
mont relied; and the committee will judge 
whether, in all probability, it was not the right 
of the inha^McantSy ilated in fome petition de- 
livered to the committee, as was then cuftonv 
ary {a). Befides, there are inftances of de» 
terminations of particular rights(as that of inha- 
bitancy in Prefton; which has fincebeen confirm 
med by a committee) {b) although it cannot be 
proved by the journals that any allegation was 
made of thofe rights in any petition (r). The 
obfervation is alfo applicable to the cafe of New 
Windfor, in 1685 (i),. which was decided in 



{a) See I Doug. p. S3, and i Jour. p. 671. 
(h) See 3 Lud. (c ) Sec 8 Jour. p. 263. 

(</) 9 Jour, p. 646. 
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favour of the inhabitants; though Serjeant 
Charlton in 1660, reports, that the eledions 
and returns had always, except in one inftance^ 
been made by the feled number of burgeffes (a). 
It k true, that an extrajudicial opinion does not 
bind when civil rights are litigated by indivi- 
duals, who may difpofe of them as they pleafe ; 
but eledion cafes are of 'a public nature, and 
in deciding them the Houfe of Commons ad- 
min ifters juftice to the kingdom at large.— If 
a man were indided for manflaiighter (but the 
evidence proved he had committed murder) it 
would be the duty of the judge to order a new 
indiftment, and to pafs fentence on him, howe- 
ver willing the parties might be to hufli up the 
charge*— So here the committee and the Houfe 
were tniftees for the public, and bound to de- 
cide the queftion confcientioufly : and no man 
can be fuppofed lefs capable of entering on an 
improper difcuffion, or deciding a queffion of 
which he was not competent to judge, than Mr. 
Glanville. Nor was there that dearth ofevi- 
dence complained of; for he infpefted the char- 
ter of Henry IV. .which contained words of 
creation. There is no infpeximus recited in it ; 
which is always found where an antecedent 
charter has been granted. It is therefore to be 



(0) See 8 Jour. p. 292. 
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prefumed the firft royal charter of incorpo- 
ration. Whatever privileges the burgeffcs mighc 
have acquired by other grants from fubjefts, 
the crown alone could grant the privilege now 
contended for ; but it is remarkable, that neither 
in the charter of Henry, nor ii) thofe of Richard 
or James, is the right of fending members to 
parliament mentioned, much lefs is it faid to 
be in the burgage tenants ; but on the contrary, 
the charter of Henry grants the lame liberties 
and privileges which were enjoyed by the inha- 
bitants of Stamford, who chufe their repreferi- 
tatives in the right of paying fcot and lot. He 
apprehended therefore that thefe fubfequent char- 
ters gave no greater rights to the burgeffes than 
that of Henry IV. As to the entry in Doomf- 
day, it does not mention Pomfret, but Tat- 
tefhalle; fo that the committee is defired to 
take for granted, that the places are the fame, 
and that Roger is the defcendant of Ilbert. 
Neither doep it ftate that thofe burgage pof- 
feffions of Ilbert were holden of the crown, 
which was a circumftance neceffary to give 
the right of reprefentation in parliament to 
the owners of them. 

He had now only the remaining point to 
argue, that the refolution of 1624 was conclu' 
five of the right, being a lail determination 

within 
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within the meaning of the ad:. A|id although 
the Houfe, in 1770, chofc to define the right 
differently, he felt no hefitation in faying, that 
was an improper ftretch of their power ; and it 
behoved the committee more, on that account, 
to adminifter ftrid juftice between the parties. 
He did not mean to contend that the eledtors 
had not formerly defcribed themfelves to be 
burgeffes ; but as the word was of doubtful im- 
port, it remained to be explained, either by 
pofidve charters, or the ufage of the place* 
The charter of James, fo much relied on as con- 
firming all their former privileges, is like the 
former charters, totally filent on the right now 
in difpute. And though the queftion of ufage, 
as attempted to be proved by the parole evi- 
dence might be relevant, if this was a maiden 
borough, the comminee will look with a jealous 
eye to an ufage which mufl have taken its origin 
fince the reign of James, as its exigence at 
that time is negatived by the refolutions of the 
committee and the Houfe. As little did the 
returns prove the propofition contended for, as 
there are many inftances of returns being made 
in the name of burgefles, when the right oi 
eleftion is exercifed by the mere inhabitants. 
. They are generally made by any illiterate perfons 
who have flegm enough to flay behind, when 

their 
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their companions have haftened to dinner ; and 
fuppoling, in the prefent cafe, they were really 
made by burgage tenants, they proceeded upon 
:^eements of the candidates which can never 
conclude any but the parties to them. If there- 
fewne the queftion were doubtful, he trufted he 
fliould have the prepofleffion of the committee 
in fayour of tne inhabitants, who, in upwards 
of twenty boroughs corporate, hav,e the right of 
cleftion, and who, by paying the public bur- 
thens of the town, feem beft entitled to the 
public privileges. But if (as he had the honor 
to contend) the refolution of 1624 ^^^ conclu- 
five, it would be unneceflary to enter upon any 
other confideration. 

No evidence being adduced on the part of the 
fitting- members, 

Mr. Graham 

Hiad only to anfwer the cafe of the peti- 
tioners ; and this he did by ftating, That Mr. 
Douglas, whofe difcretion, as well" as ability, 
was well known, had laid down three propo- 
fitions of law, as the foundation of his argu- 
ment, none of which he fliouId be much dif- 
pofed to quarrel with ; for in his apprehenfion, 
inftead of a queftion of law, the enquiry was 
chiefly into fads ; namely, Whether the com- 
mittee of privileges in 1624 difcuflTed-the right 

of 
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of cleftion, and came to any fpecific refolutions 
upon it? and, fecondly. Whether thofe refolu- 
tions were adopted and pafled by the Houfc ? For 
the only way the gendemen on the other fide 
could avoid his argument, was by denying that 
any refolution of that date exifted. Now, from 
Glanville's report, it is impoflible not to under- 
ftand that the committee agreed in the propofi- 
tions which he dates; and if they agreed in thofe 
points, it muft neceffarily be allowed that they 
came to a refolution upon them. Indeed the 
natural order of difciiffing the fubjeft would 
make it neccflary for them to do fo. The friends 
of Sir Richard Beomont claimed the eleftion in 
virtue of the rights of the freeholders only, who, 
according to the arguments of the other fide, 
are burgeffes ; the negation of which is, that the 
right is not in the freeholders only; and this ne- 
gative pregnant, can be explained in no other way 
than by fuppofing a counter claim of the inha- 
bitants to vote {a). It then appeared that Sir 
Richard Beomont had demanded a polL And 
it was clearly the opinion of the committee that, 

{a) The third refolution of the committee, in Glan- 
villc's report, p. 142, is, '* that of common right, all the 
** inhabitant!, houfeholders, and refidents within the bo- 
** rough, ought to have voice in the eledlion, and not the 
•• freeholders there anfy^ as was now pretended on the part 
** of Sir Richard Beomont," &c. 

R had 
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had he demanded it in the name of the free-* 
holders, it would not have availed him ; but 
having demanded it generally, the committee 
prefume it was claimed according to the confti- 
tiition of the borough, and therefore fay it ought 
to have been profecuted* The next ftepista 
declare the cleftion void, the poll being broken 
off on account of a riot, but not iiU they had 
refolved^ according to the evidence before them, 
(the firftof the two pomts, ftated by the clerk) 
that the inhabitants had a right to tender their 
votes at that poll, " there being no charter nor 
^* prefcription for choice/* It is not likely that 
the committee would, without evidence to juf- 
tify them, ftart abftraft propofitions of law; 
which muft alarm the Houfe, and defeat their 
view (if they had any fuch) of introducing a 
favorite fyftem of reprefentation* 

The fecond point to be confidered is, Whether 
the committee did not report thefe refolutions to 
the Houfe ? In this part of the argument, the 
advocates for the petitioners lavifli panegyrics on 
Mr. Glanville*s accuracy, which at other times 
they are apt to retradt; and they fay, that the 
pronoun which, can only refer to the laft refo- 
lution, declaring the eledion void (a). But if 

that 

(a) After reciting the five propofitions agreed to by the 
commiftcc, he adds, " in conclufion, the committee were 

" of 
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that conftruftion were to obtain it, it would ifol-* 
low, that the Houfe was ignorant of the reafons 
which led the committee to adopt their rcfolu- 
tions, which was a prefumpiion diredtly con- 
trary to the exprefs order that the committee 
fliould report the premifes on which their refo- 
lutions were founded, in order that the Houfe 
might be enabled to judge of the conclufion. 
The relative wbichy therefore, muft at leaft re- 
fer back to the fourth and fifth propofitions, 
where the demand and interruption of the poll 
is ftated ; and if fo, it is impoffible to fay what 
fhall be the-laft antecedent to the relative ; which 
juflifies the argument, that alt the refolutions 
were reported, " andrefolved and adjudged,'* (as 
Glanville in another cafe expriffes himlelf) 
•* under the general order and judgment of the 
" Houfe." And although the * zeal of Mr. 
Douglas for his client has led him to difown 
the latter part of a note in his excellent book. 
Vol. I. p. 415, it was probable. When that! 
zeal fubfided, he would return to his former 
opinion. For how could the clerks have ac-' 
quired any knowledge of what the committee 
had refolved as to the right bf el eftion, unlefs 

** of opinion, that a warrant ought to go forth for a new 
•• writ, the former election being voidj ivl^lcb being fo rc- 
♦• ported to the Houfe, was there refolved and ordered ac- 
•♦ cordingly.'* 

R 2 their 
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their rcfolutions were reported to the Houfe ?— » 
It is abfurd to fuppofe that they had a private 
conference with the committee, and joined with 
them to impofe on the Houfe, by giving its 
pretended fanftion to refolutions which had not 
in faft received it. To get rid of this determi- 
nation of the Houfe, two arguments had been 
advanced : ift, That the journals could not be 
relied on, as they ftated the refohitions inac- 
curately ; and fecondly. That if thofe refolu- 
tioris did pafs, they were extrajudicial, both in 
the committee and the Houfe. — As to the firft 
pbjedlion, .it refted entirely on the degree of 
credit whjch the committee would give to thcfc 
particular entries refpeAing Pomefradt ; which 
in all the material fadts agree perfectly with 
Mr. Gianvilk*s report, and with each other.. 
Both of the entries ftate. That two pdints were 
deternimed by the Houfe ; the right of eleftion, 
and the validity of the return : and though they 
do not in terms (late that the election was 
avoided, they fay, a new writ was ordered to go ; 
which is equally expreffive of the determination. 
The Ion, in. dating the refolution of the com- 
mittee, drops the word refiann ; but in common 
language, the term houfeholder implies a per- 
fonal refidence; andhcafterwardscorreftshimfelf 
when he comes to the refolution of the Houfe. 
The clerks might be inaccurate — the Houfe feU 
• \ they 
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they were fo j they frequently miffed the fenfe 
of what was going on, by attending to fcraps. 
of Latin and the expreflions of the fpeakers j 
but they had no intereft to miiVcprefent fads ; 
and cannot be prefumed to have dated what 
never pafled. They were fwom to do their 
duty, arid therefore ought not to be fuppofed to 
have trifled with the journals, efpecially as they 
knew they were overlooked by a committee* 
Their entries are upon the whole fufficiently 
accurate to be intelligible; and if the committee 
fliould rejeft thefe concerning pQntefifaft, which 
are the moft explicit of that reign, it is impofli- 
ble to (ay how far they will flop fhort of over- 
turning the whole journals for the fpapc of ten 
years, during which time the fame clerk offici- 
ated. The intimation of the Houfe in 1623, 
would naturally make them more attentive in 
future ; and it is probable that they difcharged 
dieir duty afterwards to the fatisfadtion of all 
parties ; as had they not done fo, the complaints 
of the committee appointed to fijperintend them 
would have been repeated. The queftion then 
refults to this point, Whether this determination 
of the Houlc is a lad determination within the 
aft of Geo. II. ? which they deny, by faying 
that it is merely hypothetical, and at beft extra- 
judicial. As to the firfl objeftion, he (hould 
^ferve, that the committee mud have framed 

R 3 the 
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the .five proppfirions which rcfpefts the right 
of the in)i^bita;Bt;s» with -a pa^icular view to this 
borough, o^bprwife it would have no title to be 
infertcd in Mr* Glanville's i^eport of the cafe j 
and the expfeflion, *' there being no chanter," 
&c. is ap averment that d:^^e was none, and 
a tranilatipa pf the Latin ablative non exifttnti 
ckarta. So ^ikewife the aflcrtion. That the 
eledion onghjt to be by inljabitants, &c. nnift 
be underftopd that it ought to be fo by law. 
There is no ^rQund therefore for maintaining 
that the determinatipn^ fuch s^s it ws^, was not di« 
redl and explicit ; but it is dear alfo that it was 
founded on th^ moft relevant proof ; for Doomf- 
cJAy only fhews,' that Pomfiret, or rather Tat- 
te(ha\j^ once held> }f^^ ail other great towns, 
of th(f King,, and j^crwards of a mefne lord. 
in anfwer to. the^, quputioa from Littleton 
by Serjeant Cockell, Mr. Graham obferved^ 
T^hat Littleton, by faying, that burgage is a 
free or foccage tenure, holden of the lord for 
certain rent, cannot mean to fay that all bur^ 
gage tenants have, on that account, a right to 
fend members to parliament ; for that argument, 
taken in its full extent, would extend the right of 
reprefenutioi^ by burgage tenure^ to every boro' 
it\ the kingdom. He f;^y$. From boroughs come 
burgdOfes of parliam^nt-r-undoubtedly they do ; 
but dqes he fay, In what rig^t they come^ or 

who 
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who are to be the eleftors f Corporate rights have 
moft frcquendy fuperfeded thofe of bfurgagete- 
nure. In focne places^ as Oakhampton, the i 

freeholders vote in concurrence' with the free- j 

men ; and in others, leafeholders are admitted 
to p^ticipate the right. The definition df bur- 
gage tenure is, that it is a free tenure ; and it is 
in this fenfe tb^t Roger de Lafci grants tolls, 
market^, right of common, &c. to his free bur- 
gefljbs, as pontradiftinguilhed from his villeins -, 
JDUt he CQiild not grant (hem the privilege of 
fending members p parliament : and that cir- 
cumftanqe is accordingly onaitted to be mention- • 
ed in all the fubfequent charters ; which^ with 
(otSiC trifling exceptions only, confirm th? former 
grants to the borough* But it is faid, the pe- 
titioners for the revival of this right, under the 
charter qf James, were burgage tenants; but 
that can qnly be aiferted as an argument from 
the Oxfi)r4 debates } for the ^ntry in the jour- 
nals, which i3 in evidenqp, merely ftates that 
the borough ought to fend members tQ parlia- 
ment, without fpecifying tq what clafs of elec- 
tors the right belonged* The conclufiqn of the 
committee of privileges was therefore juftified 
by all the evidence that could then be adduced, 
or that was offered on die prefent occafion, and 
was approved by the Houfe of Commons, which 
R 4 (though 
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(though courts of law will, in feme inftances, 
invcftigate lucb queftions) is undoubtedly the 
mofl: competent jurifdidion to decide tb rights 
of eledion. Lord Holt's reafoning is a ^Ife 
deduAion from Littleton, as there are various 
rights of eleftion in boroughs : and it is remark* 
able, that in Uchefter, which petitioned at the 
(ame time with Pomfiret, as appears from the 
Oxford debates, page 230, and whofe petition 
is nearly in the fame terms, the right of eleftion 
has been determined to be in the inhabitants 
paj'ing fcot and lot. 

This refolution of the committee thus jufti- 
fied by the evidence, and adopted by the Houfe, 
is however impugned, as being extrajudicial; 
to prove which, it is contended that there were 
no parties before the committee to ligitate the 
right of the inhabitants. That the right was in 
point of fad, canvafled by the conunittee, ap- 
pears very clearly from Mr. Glanville*s reports. 
Now it is impoffible to prov^ that no other pe- 
tition was prefented befide Tattome's ^ on the 
contrary, it is obfervable that a petition was 
prefented to the Houfe by Sir Thomas Went- 
worth, and one to the committee before they 
rofe ; which indicates that there were two at 
leaft : but at all events, it is a fuificient anfwer 
to the objedUon, that the conunittee having evi- 

came 
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dence before them to warrant their conclulion^ 
came to a determination definitive of the right. 

It cannot be argued that the Houfe proceeds 
by analogy to courts of law, when it decides on 
the report of its committees ; it does not infpeft 
the evidence itfelf, but takes it on report ; and 
having once decided the queftion, any future 
doubt can only be folved by a reference to the 
journals. Accordingly in the cafe of Chip- 
penham, agitated in the year 1741 {a) the 
Houfe referred to its refolution on the 9th of 
April 1624, and has referred to and abided 
by fcveral refolutions made at that time, — Nei- 
ther has the Houfe a power of examining wit- 
nefles on oath ; fo that if the analogy of refolu- 
tions of the Houfe of Commons to judgments 
of courts of law were to be ftri(5tly followed up, 
one half of the refolutions which have been aftcd 
upon for a century, would be overturned. The 
Commons were fenfible that their jurifdiAion 
was imperfeA, and therefore adopted the prefent 
form of deciding thofe queftions ; but ftill the 
refolutions pafled by the Houfe previous to the 
aft of Geo. II. are as obligatory as if the Houfe 
had pofleiTed all (he powers, and proceeded 
with all the forms of our regular courts of 
juftice. 

If this view of the cafe be allowed, no folid 
argument can be drawn from the returns fince 
(4) 14 Jour. p. 60 and 8o. 

1264; 
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i^Z4; which ought not to be admitted asevi* 
dence to contradifl a pofitive refolution of tho 
Houfe. Had the buigeffes brought forward 
their prefent claim, in order to rcfcind the 
entry of that date ten years after it was made^ 
the ufage would then only have appeared to bo 
of ten years ibinding« They therefore pru- 
dently waited, till from Time it received a moFC 
leipedahle form j but even now it only proves 
that tt was the intereil of the members returned 
to narrow as much 9s poflible the right by agree* 
pients^ It was afked, why the inhabitants did 
not urge tl^eir claim till 1770? But they had 
ib many difficulties to druggie withj that it is 
father furpriiing any one was then found willing 
to encounter them. They were perhaps op* 
preffed by the concurring intereil of the neigh* 
bouring landed property — ^an u(age eftablilhed 
by it for fome length of time ar leaft — the 
odium of attacking what was generally confi- 
dcred as a fpccies of property — and the flippery 
aiuhority of a refolution which might be in-? 
ftantly erafed from the journals by the fame au- 
thority which placed it there. It was, in faft, 
io treated in 1 770 ; but that was perhaps one of 
the refokitions of jhc Houfe, which called fo 
loudly for Mr. Grenville's aft. Since that aft, 
ihole who have parliamentary rights to affert, 
have felt their claims encouraged; and the in- 
habitants 
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habitants in 17759 had a champion to fight 
their caufe, who might well infpire them with 
hopes of fuccefs. They ftated their claim as 
Inhabitants^ to n^ake the returns fpeak what 
they had not done before— an unequivocal lan- 
guage; Though they were then unfuccefsful, 
two fuccceding cojnmittees had donejufticeto 
their right \ and the queflion was now a third 
time agitated without the fame apology which 
was due to the cafe of Saltafli, where the ma* 
jority of the. former committees was known to 
be very fmall indeed ; and new evidence of a 
very weighty nature was to be produced. Upon 
the whole^ he trufted the prefent committee 
would concur in opinion with the two preceding 
ones, and quiet the difputes fubfifting in this 
borough, by deciding with them, That the rig^ 
belonged to the inhabitants at large. 

The counfel for the fitting metpbers having 
finished their argument^ 

Mr. PiGGOT, 

In the abfence of Serjeant Cockel proceeded 
to reply^ and (aid, It feemed to him, that his 
learned friends were not very modefl in their 
requefl; to the committee, when they afked them 
to decide that to be law, which has never been 
thought to be law for one hundred and feventy 
years 3 and that to be a rule of afUon, which 

has 
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has never been followed for fuch a length of 
rime. If he had an opportunity of convcrfing 
with that eminent perfon who, for one third of 
a ccntuiy, was at the head of the profeflion 
here, or with the moll eminent jurifts of every 
country in the world, he would afk them. Whe- 
ther law does not derive its efficacy from the 
impreffion it makes on the mind of man ? and 
whether the beft evidence of its exiftence be not 
its univerfal acceptation ? Upon the ufagc of 
the place, he might, perhaps, without too 
much hardihood, aik the committee to prefumc 
a determination in favour of the burgeffes, previ- 
ous to that of 1 770 ; and to decide that an ufage 
which had remained fo long uncontrovertcd, 
had a legal origin to give it a valid continuance* 
This he might even afk, if the determination 
of 1624 were precife and clear; but clouded 
and obfeured as it is with doubt, an ufage of 
fuch a nature was fufficicnt to fwcep away every 
trace of it from their attention. In the county 
of Kent, the Saxon cuftoms are thought to 
have been retained, as they prevailed before the 
Conqueft : and the right of primogeniture in 
fucceffion, which is the common law-doArine, 
docs not obtain there. Suppofe a man were to 
produce an aft abrogating that cuftom, which 
when infpefted, fome might think an aft of par- 
liament, fome only a petition, fome one thing 

or 
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or another ; would any court be bound to re- 
ceive it itnplicidy ? would they not examine and 
fcrutinize the thing itfelf ? would they not en- 
quire, whether it had ever been received and 
adted upon ? And if upon the face of the 
writing there were marks of defeft and fufpicion, 
and inaccuracy and contradidtion, would they 
not lay itaiade^ even if it concurred to ftrengthen 
the cuftom?' But if it tended to overturn and 
abrogate fo venerable an uiage, they would not 
endure it for a moment. He would alfo afk, 
whether the committee, after the opinion of fuch 
competent judges, as Hardinge, Hatfel, and the 
Houfe itfelf could fay that tiiefe entries had 
all the force of records, and whether merely 
on their authcrity, they would take from pro* 
perty a right which had been fo long annexed 
(O it. His friend, who argued firft for the 
fitting members, had aiferted that the right of 
reprefentation was naturally in the inhabitants, 
forgetting that the origin of that right in this 
country was territorial. With thofe principles 
of legiflation, and not of judicial determina- 
tion, it would be dangerous to fit in a court of 
juflice, and to give fcope to ideas which would 
trench lo deeply on the interefts of its fuicors. 
It was that fame vague idea of a common law« 
right which l^d the committee in 1624, 10 decide 
ft queflion that was never ligitatedi for that the 

determi- 
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decermlnatioh was extrajudicial he had a right 
to prdume, fince he found not the fmalleft at«j 
tention had ever been paid, to it. According to 
this argument it would follow, that if a com- 
mittee fitting in Weftminfter were, for example, 
to declare the right in Norwich, their refolution 
would be condufive. The book requires only 
to be opened ; and though one clerk might be 
afleep and the other intoxicated, that would be 
called a bill of peace which were in faft a bill 
of injuftice and oppreffion. But in truth no 
foch refolution ever pafled the Houfe ; nor is th^f 
report ftated by Glanville to have been made in 
the fame way that the other nineteen are, where 
the Houfe adopts what the committee had re- 
folved. The conclufion only was reported to 
the Houfe, namely, that the eledion was void 
on account of the poll demanded, and not pro* 
fecuted ; but it cannot be faid that, becaufe thd 
Houfe adopts the conclufion, it (hall a^dopt- all 
the premifes however unconnefted with it, which 
the committee chufe to amufe themfelves with. 
The prcfent cafe, therefore, differs much from 
thole of Dover and Cirencefter, when the Houfe 
adopted fimilar refolutions ; for in both thofe 
cafes there were petitions from the inhabitants, 
there was a queflion litigated, and therefore there 
might be a judicial determination. If his opi- 
nion were ^ed refpeding a common law-righr, 

he 
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he (hould fay, no fuch right was known ; but 
that there was a lex loci in every place whicit 
governed the right there. And indeed GlaA^ 
ville only fays that his common law-right at- 
taches in the abfence of all charters, ufage, aad 
free burgefles : a circumftance which rarely, if 
ever, exifted. — Could it be imagined that not 
one of thefe would have appeared in the cafe of 
Pontefiaft, if it had been examined ? At leall 
it mud be acknowledged that thtre was evi- 
dence of burgage tenure : for though one of his 
learned adverfaries had quoted Litdeton, toAew 
that burgage muft be holden of the crown, he 
had ftopt in an unfortunate part of thataiuhor; 
for the burgefles, as he adds, •' The (amc manner 
** is where another Lord Spiritual or Temporal is 
*« lord of fuch a borough." At any rate then, we 
have the faft conceded, that this was a burgage 
tenure holden by a favourite chief of a conqueror: 
and who can tell the precife powers conceded by 
that king to his followers? In the charter of 
Ric. III. they are mentioned as/r^^ burgejfe5\ and 
they are fo recognized in the fubfequent char- 
ters, together with their fee-farms and their 
tofts. The argument then muil neceflarily re- 
fult to this, that allowing Pontefrad to have been 
a burgage tenure borough, and to have had 
the privilege of fending members to parliament, 
ftill it does not appear quo jure it is to ele<i 

them. 
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them. But here the evidence of ufage and pre- 
icripcion recurs with the greateft force. If this 
be not fufficrent it is difficult to fay what (hall. 

Reprefentation in thofe early times was not 
confidered as a privilege, but was rather a bur* 
then on the land. He would aik then^ if the 
mere inhabitants (who were moftly villeins, and 
tilled their land by the indulgence of their lord) 
had a concurrence in this right during that early 
period, whether it was probable that the mo- 
ment they were emancipated, and began to be 
of importance in fociety, they (hould ceafe to 
cxercife it, and never be more heard of? But 
the gentlemen are not fatisfied with claiming for 
them a concurrent right with the free burgeffes, 
their foperiors : nothing but an cxclufive privi- 
lege will content them. Yet when thefe inha- 
bitants have onceefbibliflied (as they contend) 
their right .before a committee, and before the 
Houfe of Commons, they abandon and think 
no more of it, as if it were beneath their notice. 
That the right was never litigated before the 
committee, he had the authority of Glanvilk 
himfelf to prove; and therefore he was juftified 
in contending, that all they could mean to 
exprefs was, an hypothetical opinion in the 
abfence of evidence. He then entered upon 
the hiftory of the cafe, as it is to be collected 
from Glanville and the Journals. He argued, 
that the only petition, the contents of .which were 

known. 
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known, and the only one therefore of which 
, the committee could form any judgment ^ was 
that prefented by Sir Thomas Wentworth to the 
Houfe ; and dated the entry in i Jour, p. 75 1 *, 
to be the fubftance of the petition, and not. as 
Mr. Law had contended, the argument ot the 
fpeaker. At all events, whatever petitions were 
prefented, muft have been by burgeffes in favour 
of Sir Richard. Beomont, and could not have 
complained of the interference of the inhabi- 
tants. Sir John Jackfon being returned by • 
burgeffes alfo. The queftion was therefore liti* 
gated between burgeffes ; and the difpute was, 
whether their titles were real or fiftitious ? But 
it is the duty of a judge to give the determina- 
tion of the caufes brought before him : it never 
. could be argued that he was to go about in qued 
of difputes, and to forejudge by a hafty con. 
clufion, parties who had no opportunity of de- 
fending their rights. The burgeffes had there- 
fore an objection fufficient to arreft the judge- 
ment of the moft formal court, that it was res 
inter alios a£la ; though they had ftill a ftronger 
objedlion that it was res non a£la. And this 
brought him to another head of his argument, 
which, was, that notwidiftanding the ad of 
Geo. II. is faid to give the force of law to every 

* See ante, p. i86, 

S laft 
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laft refolution of the Houfe of Commcms, ffiB 
from the nature of things, a judicial power re* 
mained in the Houfe, to fay, whether or not 
any given entry on the journals was either in iaft, 
or law, a refolution within that aft ? It h^ 
occurred even to the courts of law^, to decide 
whether a particular flatute were an aft of par- 
liament, the title of the Lords Spiritual being 
omitted in the enafting part; and though it 
might be faid that the confequence of this 
doftrinc would be to give the courts a power of 
abrogating an aft of parliament; it was a fettled 
principle, that arguments ought not to be drawn 
from the abufe of a power againft the neeeflity 
or propriety of its exiftence; for the fame 
objeftion might be made to every court of juf- 
tice in the world, as the moment parties confide 
their fuit to the decifion of a court, they put ic 
in the power of the court to decide againft 
law and juftice* If then this judicial power 
muft neceffarily refide fomewhere, no tribunal 
is fo proper to exercife it as the Houfe of Com- 
mons itfelf : which has accordingly declared, that 
the refolution of 1624 does not come within the, 
meaning of the aft of Geo. 11. Had the Houfe 
decided that it did come within the aft, none 
would have been more ftrenuous in foppprt of 
its. authority than his learned friends ou the other 

iide; 
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fide; hnit the authority of the Ho\ife is the 
fame, to which ever fide its dccifions tend. And 
in the pr^fent inflance, no man will fay that 
the deciiion was an abuie of power, as the me* 
rits are all on one fide. He could not help 
obferving, that the inhabitants laboured under 
a peculiar (tigma for having omitted to claim 
their right for fuch a length of time ; during 
which, property muft pafs tlirough infinite 
changes, and its purchafe and fale muft be re- 
gulated by the privileges which are fuppofed to 
attend it* Whatever inclination the committee 
might feel in favour of an extended right of 
repiefentation, if this were a queftion of legif- 
lation, conflituted as they now are a court of 
juflice, that partiality will awaken a greacer 
degree of caution. They will recoiled, that 
though it be true that in Ilchefter the inhabi- 
tants, with the fuperadded quality of corpora- 
tors, vote ; yet there was no burgage tenure there : 
though the boroughs were revived at the fame 
time, the charters were different, the inhabitants 
in Ilchefter being incorporated by name, and 
"there being no lafl refolution againft them. 
But in Pomfret no burgeffes have ever been 
known but burgage tenants ; and the grantees 
of all the charters are burgeffes and not inha- 
bitants. He could allure the committee, thcrc- 
fort, that they would effedually quiet the bo- 
S z rough. 
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rough, by deciding in favour of the hutgcCks i 
as if they did fo, he could venture to affcrt, that 
the claim of the inhabitants would fink again 
into that oblivion in which it had remained for 
fuch a length of time. 

On Wcdnefday the 9th of March, The com* 
mittee informed the Houfe, by the Earl of Ca* 
rysfort, their chairman, that as it appeared to 
them that the merits of the petitions wholly 
depended on the right of eleftion, they had re- 
quired the counfel for the feveral parties to de- 
liver to the clerk of the committee, ibitements 
of the rights for which they re(pedtively con* 
tended. 

. That in confequence thereof, the Counfel for 
the petitioners, Charles Mellifli and John An- 
ftruther, fquires ; and alfo, fpr the petitioners 
the freeholders of burgage tenure within the bo- 
rough of PontcfraA, in tlie county of York> 
and as fuch electors of members to ierve in par- 
hament for the faid borough, delivered in a 
ftatement as follows : 

" Statement on the partjrf John Anftruihfr 
'« and Charles Mellilh, Efquirc3/' 

" The right of eledion for members to fcrvc; 

•* m pailiament for the borough of Ponte&aft, 

«* in the county of York, is in perfons having 

«* within the J^id borough a freehold of bur-' 

" gage tenure, paying a burgage rent/* 

That 
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That fM counfel for the fitting members, 
John Smith and William Sotheron, Efquires, 
delivered in a ilatement as follows : 

'* The counfel for the fitting members ftate 
** the right of eleAion for the borough of Pon- 
'^ tefrad to be in the inhabitants, houfeholders, 
" refiants." 

That upon the ftatement delivered in by the 
counfel of the faid feveral petitioners, the com- 
mittee had determined, that the right of eleAion, 
as fet forth in the faid ftatement, is not the right 
of eledtion for the borough of Pontefraft, in 
the county of York, 

That upon the ftatement delivered in by the 
counfel for the fitting members, the faid com- 
mittee had determined. 

That the right, as fet forth in the faid ftate- 
ment, is the right of eledion for the faid bo- 
rough of Pontefraft. 

That the faid feleft committee had alfo 
determined, that John Smith and William 
Sotheron, Efquires, were duly elefted, &c. 
And alfo. 

That the faid petitions did not either of them 
appear to the faid committee to be frivolous or 
vexatious. 

And the faid determinations were ordered to 
be entered in the journals of the Houfe. 

S3 IV. T H E 
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THE 

C - A S E 

Of the Bo&ouG H of 

NEWARK, 
In the CosAty of Nottingham. 
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The Committee met on Friday the nth of 
March, i79i> and was compofcd of the following 
members : 

Hon. H, Hobart, Chairman, 
H. Duncombe, Efq» 
J. Gordon, Efq. 
General Vaughan, ^ 

Hon. W. Grimftonc, 
Sir William Heathcotc, Barti 
R. M. T. Chifwell, Efq. 
Hon. C. Hope^ 

R. Glover, Efq. 
R. Burdon, Efq. 
T. Coxhead, Efq. 
F. Gregor, Efq. 
Lord Apfley. 

Nomruiofibe Sitting Member^ 
Richard Ford, Efq. 

Nominee of the Petitioner, 
Thomas Thomfon, Efquire. 



Sitting Members, 
Wm. Crofbie^ £fq. and John Manners Sutton, £f(|. 

COUKSEL, 

Mr. Graham^ Mr. Shepherd, Mr. Garrow» 

Petitioners^ 

1. William Paxton, Efq. Candidate. 

Counsel, 
Mr. Douglas, Mr. Lane. 

2, Ele&ors in behalf of Mr. Paxton. 

Counsel, 
' Mr. J. P. Heywood. 
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Of the Bo&ouGH o£ 

NEWARK. 

TH E petitioners ftaied, That Crofby, Sut- 
ton and Paxton, having been candidates 
at the laft eleftion, there was a majority of votes 
in favour of Paxton ; but that Mills, the re- 
turning officer, had, by rejecting many legal 
votes^ obtained a colourable majority in favour 
of the fitting members. They therefore prayed, 
&c. — There was alfo an allegation of bribery. 

There being a refolution of the Houfc of 
Commons on the right of eleftioti of the nth 
of January y 1699, ^^ ^^ ^^^^ ^^ follows : 

** Refolved, That the mayor, aldermen, and 
** all the inhabitants, within the borough of 
** Newark upon Trent, who pay, or ought to 
^* pay, fcot and lot within the faid borough, 
** have a right to vote at the eleftion of menv 
** bers tofervc for the faid borough." 

The 
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The ftanding or^er of January, 1735, being 
fead as ufual, 

Mr, Douglas, 

Counfel for the petiuoning candidate faid, 
Thatj the conteft would end in a mere fgrutiny 
of votes, unlefs from the decifion of fome ge- 
neral queftions which would occur, his adverr 
faries (hould be convinced that be mud finally 
obtain a majority ; and in confequence give up 
their oppofition^ — It would feeni ftrange to the 
conmiictce, that any fuch queftions ihould arife 
after a laft determination on the right of eleftion 
had been re^d, couched in foch ftrong terms, anc| 
fo peculiarly applicable to this borough alone, 
that a fimilar right did not exift in any otjier. — 
He would admit that a refolurjon of the Houfe of 
Commons, if ambiguous, ought to be explained ; 
in which cafe, recourfe muft be had to ufage, 
to the contemporanea expoJitiOy which had always 
been allowed to be ihe beft interpreter of a law ; 
but fortunately for his client, the obvious mean- 
ing of the words of the refolution, is confirmed 
by the ancient and uniform ufage of the place, 
A learned friend of his (Mr. Garrow) did indeed 
prevail with tl:e returning officer to decide, 
that the words, or ought to pay, were nugatory, 
aad might as well be erazed from the refolu- 
tl^)*, as they conveyed no meaning. Knowing 

this 
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this hiftorically, he would anticipate the argu- 
ments that were to be ufed, and endeavour to 
prove that the words, wbopaj/y or ought to pay 
fcot and lot^ diftinguilhed this borough froin 
thofe numerous pure fcpt and lot boroughs (if 
they might be (q called) ^here the words of the 
refolutions conftantly limit the right to thofe whcj 
^dually do pay. 

The borough of Newark was not reprefented 
till the year 1676, when Charles IL in the 7th 
year of his reign cxercifed, in the laft inftancc 
that occurs, the prerogative which formerly 
belonged to the crown, of granting to a bo- 
rough, by charter, the privilege offending re- 
prefentatives to the Houfe of ComnK>ns. The 
expreffion of this charter, will throw confider- 
able light on the refolution, as the charter for- 
med a material part of the evidence when the 
refolution pafled. — The words of it give the 
right of choofing the members to the mayor, 
aldermen, and all the inhabitants of the burgh 
or ville, qui fcot et lot in burgo folvunt et contri- 
buunty folvent et contribuent aut fohere vel con-- 
tribuere debent vel debebunt. The committee 
would therefore fee that the right was defcribed 
as more extenfive than in Weftminfter for in- 
ftance, where none are admitted to vote who arc 
not on the poor's rates, fuppofing them to be 
feirly made, with one exception eftabli(hed by a 

late 
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late decifion of a committee ; but which is at 
prefent under appeal. In that cafe, he had rho 
misfortune to contend unfuccefsfuUy for a larger 
Tight of eledion than what was eft^bliflicd in 
common foot and lot boroughs, upon the au« 
thority of Mr. Leigh, a barrifter, who was high 
bailiff in 1750, and admitted not only thofc who 
were on the rates, but alfo thofe who were liable 
to pay : and it was proved that his judgment 
had been followed by fubfcquent high bailiffs. 
The anfwer to this argument at firft was, diat 
Mr. Leigh was ignorant and corrupt ; and much 
evidence was adduced, both to overturn and 
eflablifli his chaiafter; but juft. as the com- 
mittee were convinced of his refpeAability, the 
learned counfel, on the other fide, dropt that 
objection, acknowledged him to be both vir- 
tuous and learned, apd contended that by ad- 
mitting thofe who were liable to pay, he afted 
with great propriety ; but that his determination 
had been miftaken by both parties, as it applied 
only to thofe who were declared liable to pay 
by the twelfth fedion of the Windfor aft (j), 
namely, the new occupiers of houfes, though 
not on the rates, who came in the room of others 

who were rated (i). The committee were of 

' tliat 

(/t) 17 Geo. II. ch. 38. 

(6) The claufc 18 as follows : *' And whereas perfona 
*« frequently remove out of parilhes^ and places, with- 

tcqut 
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that opinion, and thought it but reafonable to 
fuppofe, that Mr, Leigh, who was a lawj^er, 
adverted to an aft pafled but a few years before ; 
but that argument would not apply to the Houfc 
of Commons in 1699, who could not luve in^ 
their contemplation an a£t which was to pafs fo 
many years afterwards. What reafon could be 
^ven for the additional words, or ought to pay^ 
which point out another clafs of voters befidcs 
thofe who do pay^ except that the Houfe, in 
confonance with the charter, meant to declare 
that every perfon poflefled of rateable property 
ought to be put on the rates, and ought to pay ; 

** out paying the rates aiTeifed on thero, and other pcrfonft 
•• do enter and occupy their houfes or tenements, part of 
** the year ; by reafon whereof great fums are annually loft 
** to fuch pariihes and places, be it therefore enabled, &c* 
*< that where any perfon or perfons liall come into or oc- 
«• cupy any bouie, land, tenement, or hereditament, or 
«* other premifes, out of or from which any other perfon 
** affeiTed fliall be removed, or which at the time of 
** making fuch rate was empty or unoccupied, that thea 
^ every perfon fo removing from, and every perfon fo coming 
<* into or occupying the fame, ihall be liable to pay to fuch 
'* rate in proportion to the time that fuch perfon occu- 
'' pled the iame refpedtively* in the fame manner, and un* 
«* der the like penalty of diArefs, as if fuch perf jn fo re* 
** removing had not removed, or fuch perfon fo coming in 
** or occupying, had been originally rated und alFeiTed in 
^« fuchrate,*' &c. 

an4 
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and as fuch, had a right to vote. If there weii 
any ambiguity, he was wrlling that the ufage o^ 
the place (hould be confuhed, and the interpret 
tation put on tlie refolution by returning offi- 
cers, eledors, and candidates. Had it been 
confidered as a fimple fcot and lot borough, the 
returning officer would have had the rates before 
Jiim ; and accordingly it was a great topic of 
difpute in the Weftminfter cafe, whether the 
rate-books had been appealed to ; which yrere 
allowed to be the criterion of that fpecies of 
light. He would therefore call on the other 
fide to prove, that the rate-book was ever vifed 
at an eleftion in Newark, and none admitted to 
vote except thofe whofe names were found in it, 
or who came within the 12th feflion of the 
Windfor adt. Thefe books cannot be fuppofed 
to be loft ; for they are more important from 
the collateral circumftance of deciding the right 
of voting, than the direft purpofe of the tax ; 
and in a fcot and lot borough, are the moft fa- 
cred muniments of the place. But, on the con- 
trary, he fhould be able to prove that the rate- 
book was never called for till the decifion of tlie 
Wdbniafter committee was, in the intempe- 
,. Tance of viftory, improperly applied to this bo- 
rough. 

There 
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There feems to have been a vfefy "Wafrm con-» 
teft in 1699, when the refolution paded [a) : 
there were three candidates ; but die ftruggle 
was between Mr. Rayner, the petitioner, and 
Sir Francis Molineaux.— The petitioner com- 
plains, that feveral who were in the antecedent 
rates were fraudulently left out of that of 1698 ; 
^nd that fifteen others^ neither in one rate nor the 
other ^ hut who were men of fubfidnce^ and who 
ought to pay, were rejefted : and the evidence 
on this head ftates, that fome of them have 
good Ijoufes of twenty (hillings, others of twelve 
fliillings a year, live handfomely, drive a good 
trade, are thought to be able to pay, &c.— It is 
remarkable too, that the petitioner was feated 
notwithftanding the agreement made at the poll, 
that none but thofe who paid fcot and lot (hould 
vote: fo that it is clear that the committee 
underftood this evidence to be decifive of the 
right of voting, othcrwife it would have been 
ftopt, and Sir F. Molineaux would have called 
for the rates as the decifive rule. — The peti- 
tioner indeed appeals to the rates as evidence of 
the rateability of the voters ; but"* he proceeds 
to qualify others from their property, although 
they are not in the rates. This faft, therefore,. 
coUefted from the report, (hews in what fenfc 



{a) See Jour. Vol. 13. p. rqj. 
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the committee and the Houfe adopted the words 

of the refolution. 

As far as the arguments and authority of 
counfel not interefted in the caufe* could go, ha 
was happy they were in his favour. — ^Mr. Si- 
meon, who had no conneftion whatever with 
the borough, in page 105 of his. work, (ays. 
That by fpecial cuftom, perfons not rated may 
have a right to vote ; and mentions Newark as 
an inftancc- And in the cafe of Peterborough 
{^Doug. 100.) Mr. Mansfield and Mr. Hardingc 
aflerted, " That in Newark the right of the 
•* Houfe to enquire into the ratcability of fcot 
•* and lot voters was fo (ar from being quefti- 
** oned, that it is exprefsly recognized in the 
•• laft determination of the right of eledion j" 
which Mr. Lee and Mr. Graham (not then 
counfel for Newark) admit, but argue, r that the 
relblution in that cafe is anomalous, and not 
applicable to fcot and lot boroughs in general. 
If too much doubt (hould, therefore, be raifed 
by ingenious argument, the committee will feel 
a pleafure in abiding by the opinion of able and 
difinterefted lawyers. 

Mr. Douglas likewife ftated, that a queflion 
would probably arife on the ftatute 26 Geo. III. 
which requires fix months inhabitancy to entitle 
a voter to exercife his franchife in boroughs of 
certain defcriptions ; but he fliould" contend, 

that 
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that this borough does not come within the pro- 
viiion of that a£b, as unlefs it was a fcot and lot 
borough it' would not fall within any of the 
* rights there eoumer^ed ; and there are words 
in the adt exempting other rights and qualifica* 
tions from the operation of it, — The returning 
officer, however, had difregarded all rules of 
conftrudion by unneceflarily narrowing the right 
of voting, and by including a cafe within 
the ad^ which is declared not to be affe&ed 
by it. 

As to the numbers, there appeared on the 
poll, for 

Paxtoft 291 
Crofbie 403 
Sutton 386. 

He propofed to add 162 (ingle votes to his 
client's poll ; 14 who voted for him and Crofbie, 
and 7 who voted for him and Sutton. Thef 
being added refpedtively, would make the num- 
bers (land thus ; 

Paxton 474 
Crofbie 417 
Sutton .^9Ji 

But he hoped to be abte fo reduce confider- 
•aWy thd'adv^rfe numbers, by Ihewingthat many 
• . *'X ■ fbte» 
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voters hacl been admitted, who were not bona 
fide inhabitants ; and that others were difquali- 
fied by having received parifb pay. 

The committee^ after Mr. Douglas had finifli- 
ed, direded the counfel on both fides to deliver 
in fti.ieaients of the rights they contended for, 
which was accordingly done ; but both thefe 
ftaiements being made exadly in the words of 
the lad refolution of 1 699, and agreeing in terms, 
the committee refcinded their refolution as to the 
ftatements ; but the Houfc not agreeing with 
the committee as to the propriety of this lail 
meafure, the counftl were again required to de- 
liver their ftatements on the laft day of the com- 
mittee's fitting ; fo that the terms of the ftate- 
ments were only obferved upon by Mr. Shep- 
herd, in fumming up the evidence for the fitting 
member, and Mr. Douglas in his reply. 

I have given them here, that the reft: of the 
cafe may be more intelligible. 

" Statement nn the part of the Petiiion$rs^ with 
** regard to the Right ofEleSion. 

" The. words of the laft determination of the 
«* Houfe of Commons, in the refolution of the 
** nth of January, ^699 (that the mayor, rJ- 
*« deniien, and inhabitants, within the bo- 
** rough off Newark upofi Trent, in thtf courtly- 
• "• * . •'of 
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^* of Nottingham, whojpay or ought to pay 
** fcot and lot within the faid borough, have a 
** right to vote at the eledion of members to 
*^ ferve in parliament for the faid borongh) ex- 
** prefs fo correftly the right for which the pc- 
** tiiioners contend, that they can fcarcely em- 
** ploy any other language that would ferve to 
*^ elucidate or render more plain the meaning 
** of thofe words 5 but in compliance with the 
** requifition of the committee, they date that, 
*^ according to the faid refolution, all inliabi- 
*' tants*, who are rated and pay, and alfo all in-» 
^' habitants who by law ought to be rated, and to 
** j)ay the poor and other parochial taxes, have 
^* a right to vote at the elcdtion for members 
** to ferve in parliament for the faid borough.*' 

*^ Statement on the part of the Sitting Member s.^^ 
*^ The counfel for the fitting members con- 
" tend, that the conflxudion of the laft refolu- 
** tion of the Houfe of Commons of the nth 
'* day of January, 1699-1700 (that the mayor, 
" aldermen, and all the inhabitants within the 
** faid borough of Newark upon Trent, in the 
** county of Nottingham, who pay or ought 
^^ to pay fcot and lot within the faid borough, 
*« have a right to vote at the eledtion of mem- 
^« bers to ferve in parliament wiihin the fiid 
** borough) is that the mayor and aldermen, 
/* and all the inhabitants within the faid bo- 
T 2 ** rough. 
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** rough, who being rated to the parifli levies 
** or afleflmentSj have adlually paid, or will 
" pay, in the courfe of the coUeftion, or arc 
" compellable by law to pay ; or are left out of 
'* t^he rate by the firaud and criminal conduft of 
" thofe who have the management of the rates ; 
** or of the juftices at the feffions, to which the 
** appeal from the rate lies ; or who, by being 
** improperly left out of the rate, have not had 
*• time to appeal, or to try their appeal before 
" the eleftion of members to ferve in parlia- 
^* ment, or who have come into the occupation 
«' of rateable property, fubfequent to the allow- 
" ance of the rate, immediately preceding the 
" eleAion, and have not been therein inferted, 
" have a right to vote at the elcftion of mem-. 
** bcrs to ferve in parliament for the faid bo- 
" rough (^a):' 

EviDEKCE for the Petitioners. 

After producing an office copy of the char- 
ter, and reading the journals of 1699, the coun- 
fel for the petitioners called Mr. Fqftery who had 
known the borough fifty years, had ferved the 
offices of alderman and mayor, and flood can- 
didate in 1780* He remembered the eleftion 
in 175T, which was contefted by Charlton and 

{a) For the refolution of the committee, fee the end of 

thecafe« 

Craycraft. 
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Craycraft. At that eleftion and his own (the 
only eleftions in which he took an adtive part) 
he canvaffed all houfekeepers who rented houfes 
of twenty (hillings rent, whether on the rate or 
not. They were thought to have good votes, 
and he had heard fo from many old people who 
were dead. — Many of that defcription voted on 
both fides. He did not know that the poor 
rates were produced at the eleftion of 175 1 : at 
his own eledtion he believed they were not pro- 
duced, becaufe they were fo inaccurate that no 
dependence could be placed on them. Perfons 
who rented twenty fliillings a year voted indif- 
criminately on both fides. He was unfuccefT- 
ful in his own eleftion, and prefented a petition ; 
but withdrew it. 

The committee being of opinion. That no 
jtutdence could be received refpeSing the polls 
till they were produced, or a fruitlefs fearch 
after them was proved^ Mr. Brought who had 
been town-clerk thirty years, was called as a 
witnefs by the petitioner's counfel ; but was a 
very aftive friend to the fitting members in- 
tereft. He produced the polls of the years 
1774 and 1780. Being aflced, whether the 
poor rates were produced at either eleftion ? he 
faid »he did not recoUeft whether they were or 
not ; but he thought they were looked upon as 
^ criterion to judge of the right of voting. — He 
<lid not recollcft whether they were ufed or not ; 
T 3 but 
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but at both thefe cleftions there was a great 
majority in favour of the reds (of which pany 
he was) againft the blues. He was prefent at 
the laft eleftion: Mr. Panridge attended at th^ 
requeft of the corporation, as council to the 
mayor, who decided according to his opinion. 

Mr. Martin faid he was mayor and returning 
officer in 1780: he took pains to inform him- 
felf of the right of voting, and was advifed to 
poll all inhabitants, houfekecpers, and thofe who 
rented lands, whether they were or were not on 
the poor rate -, and did fo. He returned Lord Geo 
Sutton and Sir J^enry Clinton, who flood on 
the red intereft. All parties were pleafed with 
his conduft. He did not rejeft any on account 
of their rent being fmall; and remembers havr 
ing polled one man who only rented nineteen 
Ihillings and fix-pence, — The rate is ufually 
confined tp thofe who rent twenty (hillings.— 
He did not recoUedt giving orders to the pariQi 
officers to attend with the rate books; Mr. 
Fofter, the lofing candidate, was his uncle : he 
did not recoiled why queries were put oppofitc 
to certain names. 

George Tomlinfon was overfeerin 1780; and 
remembered that eledkion, and the preceding one 
of 1774* He never knew the rate books pro- 
duced at an eledlion, nor was he ever applied 
to as an overfeer to produce his books ; nor had 

ho 
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lie ever heard any perfon objc(9:ed to becaufe 
not on the rates: he underftood that all property 
renting for twenty (hillings a year, was afleflable, 
and that all who had afleflable property had a 
right to vote. The rate-books are not kept in 
any repofitory, but, as he believes, are generally 
deftroyed after the rate is coUefted. There are 
two difli-i&s in the town, and four overfeers. 
On his crofs-examlnation, he acknowledged that 
he had given a fervant money to tender to the 
overfeer, in order to have his name put on the 
rates ; and that he had figned a notice of appeal 
on the ground that many of his friends were 
omitted: but which was afterwards counter* 
manded. 

Richard Forfter was alfo overfeer in 1780, 
but faid he was called on by the mayor to pro- 
duce his book : he underftood that the requeft 
came from the mayor. The rate-books lay on 
the table, and were ufed as a fcrutiny to the 
votes ; but he could not fay whether they were 
abided by ; he believed fome voted though their 
names were not in the books : he himfelf voted 
for Crofbie and Sutton. 

IVilliam Tomlinfon, brother to the former wit- 
nefs of that name, faid, That he had always 
heard from his father,' that previous to Cray- 
craft's eledion in 1 751, all who rented lands 
and houfes, whatever their value might be, 
voted; but in 1751, it was agreed to confine 
T4 thi 
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the right to twenty (hillings rent j which rule 
had fince been followed. 

An old wirnefs faid, that he remembered 
a converfation in 1751, between the candi- 
dates and the mayor.. Chotlton thought a vo- 
ter mufl pay twenty (hillings rent; but Cray- 
craft, as he exprefled it, was for having fco6 
and lot, pay, or ought to pay. Bqt the mayof 
determined not to admit any man's vote who 
had not a pound rent. He never knew any re- 
jefted for not being rated. 

Several old witncffcs from the bede or poor- 
houfe (one of whom remembered the eledtion 
of 1727) faid, that they had voted at different 
eledtions, though they were not affeffed to the 
poor. — No queftions were afked them. One of 
them faid, That he had heard from perfons 
now dead, that thofe who rented ten (hillings had 
as good a right to vote as thofe that rented 
twenty (hillings, or a larger fum.— But the 
grcateft weight was given to the teftimony of 
Mr. HeroHy {a) who had been town-clerk from 
1 744 to 1754. During that time he recoUefted 
two contefted elections ; viz. in 1 75 1 and 1754. 
He faid he apprehended that, according to the 
conftitution of the borough, which was borrowed 

{a) This ^otkman was rather deaf; which was t]|e 

occafion ( f the qneilioos apd anfwqrs being vvntten.*^A8 
great ftrefs was laid on his evidence, the leporter has beci^ 
induced td^ ^rc -it •Brr^<i//>w. * v ' ' 
»; -V ' » ' fron^ 
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^om the words of the charter, pay or ought to 
pay fcot and lot, perfons bona fide occupying 
property ufuaUy affeffed, had a right to vote 
Thofe inhabitants who occupied hoiifesandodier 
feBements that were rated and commonly aflefT- 
fid, they always voted; and perfons coming into 
jhe town and hired houfes, and living there, 
pf that fort, 4nd of that rank, that were bona 
fide occupiers and inhabitants, they voted j 
people that lived in the town that were not oc-r 
cupiers, but became occupiers of a houfc, or 
(lable, or warehoufe, or garden, and likewife 
any other matter of property of that fort, whq 
occupied 'faifjy ind honeftly fuch property as 
was ufually affeffed, though they had hut lately 
taken it, and (owing to an elcdion coming on. 
I^efore the ufual time of affeffments) had not 
been rated or aflcffed, they were confidered as 
inhabitants who ought to pay, and of courie 
ivould; and as fuch, were admitted. Being 
aiked, Whether the right of voting was con^ 
fined to property of any particular annual value? 
He faid, that occupiers of tenements under 
twenty fliillings a year, were always excufed 
from the rates, as too inconfiderahle to be af- 
feffed, and excluded from voting. Occupiors 
pf tenements of twenty fliillings a year, who were 
yeal inhabitants, and bona fide occupiers, were ei- 
ther rated, orfuppofed to he-liable to be rated to 
■ ^ the 
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the parifti levies ; and the votes of fuch were re- 
ceived. Being alked, Whethertherightof eledion 
therefore did not depend upon the afleflment ? 
He faid, that as the preceding queftion went to 
the right of voting as to any particular value ; 
and as the right depends upon the fcot and lot, it 
was neceflary to refer to the affeflment, as to the 
prafticc, with rcfpeiil to the values of tenements 
affeffed ; but it was not mentioned zs^ lift or ta^ 
hie of voters. Being afked, Whether thofe inhabi- 
tants who had rented property of twenty (hillings 
yearly value in the town before the afleffment 
immediately preceding the ^ledtion, and yet 
were not included in that afleffment, were ad-- 
mitted to vote in right of their property ? He 
anfwered, that the right of voting depended 
upon the reality of the occupation, and whether 
the voter was a real and bona fide inhabitant, and 
one who ought to pay. Being afked. Whether, if 
an inhabitant had refided in the town for a length 
of time, and had never been rated, he would 
be admitted to vote, though his omiflion from 
the rates was not cafual but continual ? He faid, 
that there had been inftances ot perfons being 
omitted from the rates who rented feveral 
pounds a year, which omiflion would not de- 
prive them of their right of voting ; but as to 
fuch inhabitants, occupiers of fmall properties, 
who had been long omitted, it was to be pre- 

fumed 
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fumed tkcy were to be confidered as very poor, 
or that their tenements were too inconfiderable 
to be aflefled. Being afked, Whether inhabi- 
tants renting twenty (hillings per annum, but 
conftantly omitted in the rate, would be entitled 
to vote ? He faid, fuch omiflion muft have de- 
pended oii,circumftances to be decided by th^ 
returning officer at the time of theeleftion; 
perfons admitted to vote were admitted as bona 
fide occupiers. Being afked, Whether he con- 
^dered the rate as a- good teft of the right of 
voting, in all other inftances except the cafual 
Qtniilion of the name of a perfun having rateable 
property ? He faid, he never confidered the ratp 
as an abfolute and conclufive teft ; perfons be- 
coming occupiers of properties which would' 
give them an indifputable right to vote, and an 
eleftion coming on before any rate was made, 
^nd perhaps from other circumftances which 
cannot at this diftance of time be recoUefted 
or immediately fuggf^fted, might have a right 
to vote, and be admitted. Being afked. Whe- 
ther the poor rates were called for, or referred 
to as a criterion of the right of voting ? He 
faid, he did not believe they were ; that they 
were confulted he did not doubt ; but they were 
never looked upon as a criterion not to be de- 
viated from. He faid, he knew nothing of any 

agrceiucAt 
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agreement of candidates to confine the right of 

voting. 

There was fome unfatisfaftory evidence as to 
a cuftom of rating perfonal property and ftock 
in trade* 

By a comparifon of the rate-book of 1780 
with the poll, it appeared that thcpe were two 
hundred and fourteen names on the poll which 
were not on the rates ; fifteen of the two hun- 
dred and fourteen names had qucrie annexed 
to them ; but no decifivc explanation was given '^ 
of their meaning (^a). 

A fearch was made for the rates of 51, 54, , 
lind 74, but they were not found. — The fearch 
had been made fince the committee met. 

Several returns were produced, in which a 
confiderable variance was obfervable. The firft 
after the charter, bore date the 9th of April, 
1677 ; the indenture was between the flieriffof 
Nottingham and the mayor, et celeros inhabit 
iantes burgiy &c. whofe names are fubfcribed. 
Another, dated the 26th of May, 1685, be-^ 
twcen the (heriiT, and mayor, aldermen and free- 
men, witneflcth. That the mayor, aldermen, free-* 
mecn, and freeholders, have elected, &c. 

The one from which the contcft and fubfe- 
qucnt refolution of 1699 originated, was da- 
ted the 25th of July, in the loth of Will. III. 
and was between the fheriff, and the mayor 

{a) Sec Clerk's evidence poft. 

*nd 
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and certain perfons eleftors, witneffing, that 
the (aid mayor, with the whole aflent and con- 
fcnt of the faid eleftors and burgefles, &c. 

Another of the 9th of January, 12 Will. IIL 
was between the (herifF, and mayor, aldermen, 
and ele(5lors ; and witneffed, that the mayor, with 
the whole aflent and confent of the faid eledors 
and burgefles, &c. 

There were others, with a trifling variation. 
Eleven returns were produced between 1747 
and the prefent time, which defcribe the elec- 
tors to be the mayor, aldermen, and inhabitants, 
who pay, or ought to pay fcot and lot. 

Mr. Lane, 
In obferving upon the evidence which had 
been adduced, ftated the right of eledlion as 
claimed by the petitioners, to be in thofe who 
were liable to be called upon to pay, and there- 
fore compellable to pay to the fupport of the 
poor, whether their names appeared to be on 
the rates or not. That the rate was a criterion 
of the right, he was not difpofed to deny ; be* 
caufe, on its infpedtion, it neceflkrily (hewed 
who were entitled to vote beyond the poflibility 
of doubt. ^ It might, therefore, be frequently 
confuked without affefting his cafe, though he 
did not mean to give up the flrong teftimony 
of the witncflTes, that they never remembered the 

rates 
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rates produced with the view that they who& 
names did not appear on them (hould not votei 
One witnefs hadfaid, they were fo irregular as not 
to be relied on ; another had proved, that for 
a long feries of years, they were not to be found :• 
but is it credible that, if thefe rates were deci- 
live of the right, they would not have been pre- 
ferved by the corporation, with the utmoft care, 
efpecially as the reds and blues were in fuch a 
continued ftate of hoflihty. His clients had^ 
indeed, given notice of appeal for two or three 
hundred voters who were omitted ; but that cir- 
cumftance does not prove that they apprehended 
the rates to be material, according to the con- 
fldtution of die borough, but merely that they 
wiflied to meet their antagonifts, the reds, with 
their own weapons : they underftood, that the 
rates were to be ufed as a decifive teft of the 
right of election for the firft time, and therefore 
it was natural for them to wifli their friends to 
be rated. When they afterwards fubmitted their 
condud to the opinion of counfel, that appeal 
was withdrawn as unneceflary. As to the words 
of the charter, they clearly point out two 
different clafles of voters j the words folvufit 
vcl folvcnt^ mean the fame thing; as in En- 
•glifli we fay, thofe who do or fliall pay. 
Debent vel debehunt, point out another clafs, 
thfe who ought to fay ; but a man ought to 
pay what in flridnefs of law he is compell- 
able 
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able to pay ; and every perfon who is capable i» 
bound to contribute to the fupport of the poor. 
Is there any thing contradiftory to common 
fenfe in this intention of the King who granted 
the charter ? That fuch was the intention of the 
charter, cannot be better demonftrated than by 
confidering the proceedings in the committee 
of privil^s in 1699,. as they took place at a 
time not far diftant from the grant of the 
charter. It will appear, that the rates were 
not taken to be a decifive teft of the right. 
There is no proof of any dired fraud to fcrve 
an eleftion purpofe in any part of the evidence 
which alone could induce the committee to 
open the rate. And widi regard to the fifteen 
men of fubftance, who were on neither rate, 
the petitioner oifers evidence of their fub- 
ftance from the firft, which after oppofition from 
the other fide is admitted^ — that fubjlance thus 
eftabhflied, conflitutes their liability to pay^ 
and the fraud of their omiffion. Immediately 
on the foot of this refolution of the committee 
feating the petitioner, the Houfe refolves that 
the right is not only in thofe who pay, but alfo 
in thofe who ought to pay ; difregarding the il- 
legal agreement of the candidates, who wiflicd to 
t:onfine the right to thofe who paid fcot and lot. 
It was urged however at the poll, that if thefe 
words extend to two defcriptions of people, they 
muft mean ; i ft, Thofe who are rated and paid,; 

and 
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And fecondly, Thofe who are^alfeiredto pay^ hiA 
do not pay t in which cafe it was (aid, the ie« 
cond clafs would be crammed before an eiedioa 
with perfoDS of every defcriptton, and the bo^ 
to' would be in a worfe (ituation than fcot and 
lot boroughs, where afieflment^ if the party id 
unable to pay^ does not give the right. It was 
Ukewife argued, that the firft member cf the 
fentence was fuperfluous ; for as none pay buc 
thofe who ought to pay ; the clafs of thofe who 
do pay^ is comprehended in thofe who ought 
to pay. But the anfwer to this is, that the two 
claflcs are perfedkly diftinft -, the firft member 
of the refolution comprehends thofe who do pay» 
becaufe they are on the rate ; the fecond, thofe 
who do not a&ually pay, becaufe they have 
been omitted in the rate; but who ought to pay^ 
and are liable to be rated from their fubftance. 
People of this defcription, according to the lan- 
guage of the charter, Solvere debent vel debt* 
bunt ; that is to fay, they (hall be bound to pay^ 
or they ought to pay at a future time if called 
upon ; nor would the evil apprehended, be more 
likely to happen in this than in other boroughs ; 
in all of which, attempts are made to in- 
troduce occafional voters, but which are al- 
ways difcouraged by an honefl returning officer 
and committees of the Houfe of Commons. 
But if, on the other hand, the rates are to be de- 
cifive, the power will be thrown entirely into 

the 
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ttit hands of thp pariA officers ; U'hich the re^ 
lokKion. and charter feem *anxious to proveht. 
At to thi^ operation of the ad of George 11. 
t§ £bould difmifs it from his confideration, ai^ 
ie. \Vai» impoffible for Chacles IL fio forefee. 
&at fuch an aft would pafs j bait the tifag^ : 
as eSabliflied by tluc eridence, dtftvved the at^ 
tdfltioQ of the committee^ in as much as the 
courts of Weftminfter h^ in many 4aie$ giveil 
fa di^reot conftruftloit toe ads of p^rliamenCi^ 
owing CO a Ccdftant ulage in fatour of fuch con^^ 
flrudion^ from what they would hare given^ 
had that ufage not fubfifted. Mr. Lane theii 
Qocnmented upon the teilimot^y of the wic« 
mfles^ and oppofed that of Mr. Matixti, who wai 
mayor in 1 7^0,. to Mr. Brough, who was town* 
telerk^ and whofe tnfinuati<^ that the r^t^ 
were confidered as any criterion at that clediort-; 
||ras difprowd by the faA thftt Ujf^wards of 200 
names were on the poll who were not rateds 
JMe faid he might pledge himfelf to prove, that 
the rates were netcr ufcd as^ the criterion of the 
fight of voting tiik r^-gio^ wh6n the mayor, to 
protect himfelf froiti a fimilar commitment t4f 
Oiac which a former mayor had ex|!>eri€ncedy 
took down,, as hi? ccKinfel, a getftlenian of thiSf 
g;^eaf»ft fefpeftabiiicy indeed, but ^o rfluft b& 
iuppofed partial to the (pinion hi hid gi\fen atf 
}udge in the Wefitninfter c^jfe. SeVferat v^^itJ^ 
Hefll'S k^ dechtf^d (hey voted, though they 

U were 
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were never rated ; and the evidence had traced 
the ufage as he back as the year 1 727. As to 
the returns^ the committee would obferve they 
varied; and if Tome (houldbe produced which 
defcribed the eledtors to be thofe who paid fcoc 
and loty Mr. Brough had figned one himielfj 
where the defcription .was in the terms of the 
(charter and refolution, and deckred the right 
to be in thofe who pay or ought to pay« He 
crofted, therefore^ that the committee would 
not feel that averfion tc enter on the queftion of 
rateability, which other committees had felt in 
fcot and lot boroughs ; as the opinion of many 
able lawyers which had been ftated» the con- 
fiant ufs^e of the place, and the clear and dcci- 
five language of the charter, proved that the 
borough of Newark differed eflentially from that 
clals of boroughs. 

The cafe on the part of the petitioners being 
clofed, 

Mr. Graham 

Said, It was his duty to put that cpnftni&ion 
on the charter oi Charles IL which had been, 
adopted at the poll, and in confeguence of 
which, his clients had been returned. In doing 
this, he (hould be juftified in omitting the words 
of the future tenfe, which were merely indica* 
tive of a time to come, and then the claufe 
would refolVe itfelf into two members, qui foU 

vunh 
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hunt, thofewho pay ; et quifohere dehtnt^ thof?. 
Who (as the charter is tranflated by the refolu- 
Uon) ought to pay. His learned friends on the 
bthcr fide had contended, that ihefe words dif- 
fered frotn thit mode of expreflion by which 
the Hoyfe of Commons had defined thofe rights 
of voiing which depend on being rated to the, 
poor ; but they differed only by a cautious mul- 
tiplicity of words ; and in fa£t defcfibed, though 
with the tautology of a draFtfman, that very 
right, which the Houfe, by its decifions, though 
perhaps not in the terms of its refblutions, has 
declared to belong to fcot and lot boroughs. 
The words who pay fcot and kt, which are ge- 
nerally ufed, do not in ftriftnefs apply to thofe. 
Who though entitled to be rated and aftually 
rated, have not paid, becaufe no rate has been 
demanded of them; or to thofe who have 
not paid themfelvesj but a fon or a friend 
for them, or who having, been fraudulendy 
omitted, till the late lalutary ftatute of 17 
Geo. II. had no eafy remedy to get on the 
rate. A conveyancer, in the time of Charles IL 
tiiminating on thefe poffible cafes, might fay, 
thefe people fohere debenfy though they do not 
aftually pay, and the right muft be fecured tq 
them ; fo that the fohere debent is put in the 
place of an enumeration of thofe poffible cafes, 
^tt^ tacit e infunt in the tiL.^xtt[\oTi who fay fcot 

U a and 
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and lot. He begged leave to %« that the trSbic 
lation of the words quifolwre debinU ff^^^ ought 
to pay J was not expreffivcof the original i for 
the Englilh expreffion may mean thoie who 
ought to pay from propriety a^ well as legxi 
right ; but the Lacin> if accuratdy uoderfteod^ 
means thofe who are compellable to pay by lav, 
and cannot be better tranflated than by the word 
liable, which is known to be a corruption of 
ebligo J but indeed he might aik. What moral 
obligation even could bind thofe to pay* who had 
inhabited the town for a number of years, and 
had been conilantly pafled over in framing tbe 
rates? In the civil law, where the accuoM 
meaning of law-Latin words is frequefitly to be 
found, dehitores were faid to be thofe, a quibus 
tnvitis ^igi pecuma potift (^a) : the (ame fenfe 
mufl belong ta the verb^^^a; and then none 
cou)d be faid to owe but thafe who were com^ 
pellable if relu&ant to pay $ a conibuAion which 
would apply to . thofe who were fraudulendy 
emitted, as ak his pecunia cxigi poiera^y if the 
ovcrfeers had done their duty. His fri«nds> ia 
their anxiety to interpret their charter, had de^ 
(Iroyed the fenfe of the words quijbtvunly wiiich 
wer^ quite fuperfluousy if all thofe who ou^t 
to pay from their fubftknce, had alright to vote} 
for then it would have been enough to have 

(«> Ba&dcdt THw de Verb. fign. f: leS;. 
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(ead that the right belonged to chafe quljhiveft 
dihint vil dAtkunS. But it was argued, diat 
the uia^ of the place rtmoved the difficulty ; 
which he could by no means admit, There is 
no trace on dw journals of any conteft fectwecn 
1699 and 1727 ; which latter period is only re? 
mcmbercd by one wkoefs j moft of the others 
fpeak of 51, 54, and the fubiequent comefts, 
and cannot be fuppofed to derive th^ informal 
(ion from the conteii in 1 699, Many of them 
are poor prrfons, and could hare had nq 
q}partuntty of forming an accurate idea of the 
right : accordingly it is impoffible, from the 
whole of the evidence^ to fay what the right is» 
The generality of them a^ee, that twenty fliil'- 
hogs rent is the criterion ; but they alledge that 
tjltax funi originated in ^n agreement of thecan^ 
^idates : others fay, that ten (hillings gives the 
right as much as any fum. Surely^ in this un« 
fMtainty, the parilh officer is the beft judge 
who can^ and who ought to pay. Accordingly^ 
^r. Hevolk ikys, the rate fornifhes a ptedimp^ 
tton of fhe right of voting \ but he adds^ the 
yrhofe i$ to be judged of by the returning officer, 
which would be a very dangerous power indeed 
|a the hands of an officer, who is little more 
than minifierkd. The exercife of fuch a power 
snuft lead \o the gireateft confulionj for one offi* 
fer would make twenty (hillings his rule ; an-- 
U 3 other 
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other ^ould not be &tisfied with thsLt {am^s 
whilft another would admit thofe who rented 
ten fliillings, or evei^ lefs. Certificate-men 
might be rejeded or admitted as they happened 
to fuit a particular purpofe ; while ftock in trade 
plight be deemed afleflable by fome, though it 
was a queilion which the court of King's Bench 
would not decide^ except upon the ftronge(l 
evidence of uf^e. Heron adds, that the rat$* 
ability gives the right , but diat, he fomehow fixes 
^at twenty (liillings ; yet a man who rents 9nljr 
ten (hillings, may be more opulent and better 
able to pay than many who rent larger fums.*^ 
He acknowledges likewife, that if a man were 
repeatedly omitted in the rates, he would be 
conlidered as incapable of paying ; fo that ao 
fetdpd rule can be coUefted from his te(linx>jiy. 
On the other band, it is obfervable that the 
whole evidence in 1699, has a reference to die 
f xatesthemfelves, Dr to the fiaudulent omiflion 

I . of perfons rateable. Some are faid to. have been 

infertedin the rates of 97 and 98, butfraudu- 
Jendy omitted in thofe of 99 ; others paid for 
houfes not rated in their own nanoea ;. and the fif * 
teen men of fubftance are £ud« to have been frau- 
dulently omitted from the rates {a}* But could 
any thing be more wild than to coriume the 
dme of the committee on fuchtc^ics, if all that 
was neceflary to be done was to {»ove that 

(«) Jow. Vol. 13. p. io8. 

they 
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they retted fome fort of property ; for not a word 

is (aid of twenty (hillings rent. That the rates 

alfo were lately thought to' be of importance, 

appears by the conduft of Mr. Tomlinfon, who 

carries his fervant with others to tender money 

for their admiflion. He trufted^ therefore, tliat 

the committee would be of opinion that no bet* 

ter rule could be adopted to judge of the liabi« 

lity of voters to pay the taxes than the rates, if 

fairly made. The parifh officers were to be 

pre(unied to have done their duty by afleiling 

all who were capable to pay ; and if they ne« 

gledted that duty, were liable to a criminal in-* 

formation, befides the civil mode of redrefs by 

an appeal to the Quarter Seffiona and court of 

, King's Bench* He did not mean to fay, that if 

many perfons of fubftance, and of property, 

were omitted in a rate, thatcircumflance, jdned 

with other appearances of fraud in the overfeers, 

fnight not be fufScient to induce a committee 

to enter on a queftion of rateability ; and, per- 

iiaps, fuch proof w^ offered to die committee 

in 1699; but when he admitted this, he of 

courfe argued, that when thofe circumftanoes 

were wanting, the rate rouft be concluiive— he 

felt great aflurax^ce that the fame conftruftion. 

would be put on the liability to pay in this cafe, 

which had been adopted in the Weftminfter 

cafe; and was happy that the opinionhe contended 

U 4 for 
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for faii,4 ^lr«2i4y rM^ved tbf decifion ^f g^ gm^ 
ikman ip k$ favour, w|i9 wp^ld be tfee l^ll f!pr, 
foo aliveio prcyioun^ a ju^goQieiu whicji ^ dij 
OQt emtMy approve, Tbis li€ iii>Q«}ic to ^ip^f 
to the argjomcflt wfeich ha4 beeg^d^wa from <hf 
Pfterborwgh cafe. There, th^ charter ^^^ not 
mentioned by the peckion^rs i ih»f quoted iIm 
refolutioo only) to which the {>bvi^i|s^weF ^^, 
allowing the conftitDciod of Newark to b^ la 
fttted 5 it originates from the frh^rter 5 aiid » ^> 
giilax iaftajice of thai kind i^MS^oi be fppM 
to odier boroughs : which wm the wii^fl wny ol 
getting rid of the pbje<ft}.on. A' to Mr. Simcofi's 
opinion q( the right, it defcrved grc^t r^%^2 
liut he coi Id not bje fi^jppfed 10 have caBv«fiU 
the queilion ib a^pra^ly as the pref^t pmk 
poiiiCee ; and bis book might f%irly be oppo^sd 
by. Lbrd Camdw V oplpion. if h^ wjrf ^ li- 
^iprty to prpdijce it. He (Hould be able' to fro* 
dtice retttrna ffoai' 1678^ to 1 741 5 all of.wbicbi 
except thoCe which his friisnds on th^ other fide 
l»d given inj -deferibfsd the 4taaipn5 tp iqwi 
b^ea made by the thha^Mt^uua payidg feot and 
tot. The new idea of $h«' right muft, thendsKir^ 
have arifen (inc^i 9X)d m»y p^rh^ps hne wi* 
ginated from Mr. Heron Jwnfclf, who *ai 
(bordy aftei^wards townn^krk t of courfe it cquW 
BOt defence the ato^mion of the committee^ 

Evidence 
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Thirteen indentures of returns were pl-odoced 
4>efween the 8th of Febniary, 1678, and the 
^t^ of May, 1 741, wiiich were made betweeii 
lie fb^riff of the.gouhty, and the mayor, alder- 
men and others, witnefling, that the faid mayor^ 
aldermen, and inhabitants, who pay fcot and 
Ipt witliin the borough, had returned the feveral 
jncmbers. 

John IVttkinfon^ who wa§ ttien, apd had been 
tw'o years ovcrfeer, faid, he underftood the 
right of voting to be In thofe who belonged to 
jhe town and paid the rates ; but be could not 
ftate clearly from whom he had colleijted his 
information and opinion, not having troubled 
hinifelf much with eleftions. Perfons of low 
circumftance§, whofe fettlements were in other 
pari(hes, were never rated, except they pro- 
duced certificates ; but at all times, perfons 
fettjed in the town, and thofe who brought cer- 
tificates, were put on the rates if they defired td 
be fo, whatever their reht was— jhere is no 
houfe in the town which rents for lefs than 
twenty Oiillings— he received two notices of ap-i 
peal about ten days before the election ; they 
cpntained the names of upwards of two hundred 
|>crfons, many of whom had figaed an appeal in 
April, againft die rate then made, after it wa» 
allotvcd by the magiftrates. No rate was made 

between 
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between April and Auguft ; but after the eleo 
fion, all thofe who had figned the notice, and 
who either belonged to the town, or brought 
C:ertificates, were put upon the Auguil rate; 
but two of thcfe afterwards requeiled lo be 
marked poor again, and faid, they did not 
know what they did when they iigned their 
names. Several tendered the rate before the 
eleAion ; but the money was refufed, as their 
names were not on the books. He declared 
that he had in no inftance, when making thi; 
rates, either omitted to rate any perfon for the 
purpofe of preventing his having a right to 
vote, or inferred any perfon for the purpofe of 
giving him a right to vote ; but had in all in* 
ftances made the rate fairly and honefUy, ac- 
cording to the belt of his judgment, and the 
example of his predeceflbrs in office. He was 
corroborated in his evidence by ff^Uiam Smithy 
one of the fenior overfeers, who faid, they co- 
pied the rates from the preceding ones, word for 
word: upon which it was obferved, that Mr. 
Tomlinfon had been overfeer, and therefore his 
rate muft be allowed to be fair. But the wit« 
nefs explained himfelf, by faying that it was 
cuflomary to make any neceffary alterations. 

Guido Clerks aged 63, wa$ bom at Newaric, 
and bad lived there all his time ; he underftood 
the right to be confined to thofe who are rated 

io 
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to the poor (4), and heard fo from Dr. Wilfon, 
who was vicar of Newark, and a very ftrenuoos 
partizan of the blues* In the year 1 754, he 
was employed by the Doftor to go into Derby* 
(hire to procure certificates for two men, in or-*^ 
^er to make them voters, as they would then 
be admitted on the rates; but the dedioa 
froming on fooner than was expef^ed, it was 
impoflible to have them rated ; and they wertf 
reje&ed, being confidered as queries or mujbm. 
rooms. He alfb^^emetnbered two other perfons 
who were put into houfes by the Dodor, with 
the fame intention, about a fortnight before the 
eledion; butasdiere was not time enough to 
put them on the rates, they were alfo rejefted ; 
another reafon was, they were ftrangers, and had 
not got certificates. He was then a friend to 
the blues, and in the Dolor's confidence ; but 
had fince changed, as he thought, to a better 
party. On his crofs examination^ he did not 
appear to be pofitive that he had feen the books 
frequently referred to in 1751 or 54 ; but (aid, 
he always underflood the right to be as he had 
ftated. 

Several other witneflesdeclared their apprehen* 
fion of the right to be as above dated, and that 
they had learned fo from old perfons now dead. 

(«) There are no church ratef in Nevrark, tbofe ezpencei 

being defrayed by im efiate. 

They 
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^hey aJfo (bated fome ioftances of perfoas ^oft 
voces b»l been rej«£ted^ becaufe they were not 
jaited. The ftatonents l^eiiag delivered to tb« 
conunittcc in tJiis (Uge of chc caufe^ 

Mr. Srether1> 
Said, Aat he had felt it his duty to makf 
(he ftatemeht for bis clients- as explicit aspof- 
fible J and he did not. doubt but his friends on 
the other fide faw the propriety of doing fo 
too : but perhaps they thought it more for the 
Advantage of fheir clients to deal in general e:^*- 
preffions; which might be the rcafon that they 
contented themfclves with repeating the worths of 
the refolu^icin, though the airrent of their evi- 
dence tended to introduce a very large conftmc- 
tion of if, and went in faft to prove, that every 
perfon of every' defcription, who rented a hotife 
ot* land of th^ value of twenty (hillii^s, had a 
right to vote. — 'Thcevidencethey had produced 
vras indeed admiflible, ifr as much as it was 
what the witnefle^ had heard from perfons tiow 
ti'^'ad : but it \Vas evidence which ought alurays 
to be narrowly watched ; as' in fimilar caufes re- 
fpedting rights of common, or of way, witneffes 
are til ways brought with eafe on both fides, to 
relate (bme converfation with perfons dcceafed, 
the}' do not know whom, ahd met together for 
any purpofe but that of difciiffing ferioufly the 
right in queflion. As little reliance could bf 
placed on the circumftance that fomc had voted 

wbofe. 
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^hok oame? do-oot app^r op ^ mteai as ii| 

every 'boro' in th^ Jtfngdortj. numbers rotjfc wlia. 

Jitavc no right at all : and (iichevkioQfC&j if rdi«d 

Ofkf would overturn all rights whg-i^v^r.r-His 

friends on t]>e oche^ /ide M^i fi^d^ fem^ litcU 

conceffioh inf their ^gum^nt j for though Mri 

X>migtes aliened a y<ry (Irong.fddti th^it the rate$ 

wefe tifever «f«d,/ Mr;,ljHie had allowed that 

|hey might be cd^fuKed s^ ti rule for one daft 

of voters: So he was willing to Miow> in ihe 

langu^b c^ Mr. Heron « chm: the rates were, not 

snQTtiarioti fievdjr to be deviated from; for h€ 

jblil: motioned: iA :hi$ ftatementy manydcTcrip^ 

^ionft of peribns> whq though not aftiiaUy rated* 

hid t right to Vol*. He required no better 

|)fOpf of hU ftfttemehtthan the* evidence of that 

gpiKletnan^ who &ys^ .Tjm if pertbns come into 

saleable jpropertjr,^ ^nd an eliet^ion tajccs place 

|>e£}re.tl^ ufUal tm/t df t^ing, they have a right 

to vote. For.why.ihtouklhehaveexpseaedliini- 

(elt thus> if. what is contended for be true; 

that the rating is in^paaterial^ aod that poiVeflioa 

is enough ? . He .likgto.ife 'e;stends the right to 

thofe who vt^ere frauduleiitlj omlued*.., But vrtiy 

ildvert to a &avid(ulent omiffioo, if it werp unnc» 

^eflaryxQ admit? Thcfe;caies» taken from their 

oWri witrtefs, prove iht genqial .rule^ tl>ajt the 

rat£.is;the criterion^ tin foiHe exception can be 

l>oihte4 ovt. Nay, Xomliofeiri, who ikyi the 

right 
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r^c attaches to die occupation of property, h 
found placing his friends tn fuch a fituation a^ 
to entitle them to h6 rated, and appealing in 
their &ovur, when they are lefufed to be put 
on the rate. His condu& therefore contradidi 
his underftanding ; and though he ftates this 
herefy never to have been heard of till the mif* 
fion of the leamedgcntleman who decided at 
the poll, and of his friend who was fuccefsful 
in argument, a little light of reformation feems 
to have beamed on his mind before that a^ra^ 
when he takes thofe fteps which he thinks ne<4 
ceflary to. fecure the right. He trufted that the 
evidence for the petitioner, at variance as it was 
with i^felf, muft be completely borne down bf 
that produced by the fitting member. The 
(eftimony of Clarke is particularly deferving of 
attention, as he has flared clearly the fource 
from whence he derived his knowledge ; he fays^ 
That he was the agent of Dr. Wilfon, whom^ 
without offence to the other great men of that 
party, he declares to have been the greateft 
Hue he ever remembered. This champion of 
the party fends his clerk to Derbyfhire for certi- 
ficates; which could anfwer no other porpoft 
than thdt the certified perfons might thereby 
get upon the rate, an>J be confequently entided. 
to vote. Failing in that attempt, he puts others 
into boufes of his own, in order that they might . 
. . gain 
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gam fettlements ; which had no other cdntleftioq 
With tlie right of voting, than that he knew the 
overieers would not rate them, except on thofe 
terms. It is not ufual in boroughs to apply a 
nick-name to thofe who are good votes ; but 
the wimefs adds, thefe were called Mujhrooms^ 
and always holden to be bad. 

He was not afraid that any aipament could 
be built on the the conduA of Mr. Fofter, who 
had faid that he canvafled perfons of all de- 
fcriptions, for a candidate could not be fuppofed 
to difcufs accurately the rights of all he con- 
verfed with on a canvafs, and was eager to 
make as many friends as poffible. Mr. Fofter^ 
however, had acknowledged that the rates were 
produced at his eleftion ; and if the proceed- 
ings of 1699, when it was neceffary to under- 
ftand the right accurately, were looked into, it 
would appear that the chief difputes were about 
the forming of the rates i and that the petition 
of the elei^ors came from thole who paid fcoc 
and lot. — The evidence then adduced, fully Ik- 
tisfied the words of the refolution ; for thofe 
who were fraudulently omitted (the proof of 
which fraud was coUedted from circumftances) 
were thofe who ought to pay in contradiftin6tion 
to thofe who did pay^ becaufe they were upon 
the rates. But the conftruftion contended for 
l^y the other fide renders tjie re(blution uutolo* 
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g0Wf becauie it would h^ve been enough lO \Avi 
iaid» that atl who. oug}K Ci^pay had a right ui 
Vmes which words vtould n^ifC^arily hav^ eoo^ 
|)reheaded ali who a&u^Uy paidi H^.c^hIiJ 
HOC help rejoicing (hs^, in adoptiog- this-.coih* 
ilrudion Qf rhe refolutioni, h^wasnoCd6ftr^}ifig 
the right of the many to fei up that of the few j 
but preveacifig a fet of tten ffom takiiig advan^ 
tt^ of their negtigence, and profiring, bg^ theif 
own wrong; fdr fince the i ith of Geo* U. ther4f 
b DO man in Newark who may not gei ^ th4 
rate if improperly left out, or having dOd« all 
he rcaibnably onght to doj would not be thought 
by a committee entitled to' vote, k waa iurely 
unjuft therefore, that afcer having. iaiA by Qt 
\iH% withoot contributing to the public bur- 
thens, thefe perfons (hoiald row come: fdrwaK) 
to claim a public right:* If thfsr^ wire aaff 
who, though not on tbe rdoe, were in equit]^ 
endtied to vote^ they had been Mtic^ by tb^ 
a& above mentioned^ an4 had Jufticed<)pe tlieto 
by his ftatenoent, which eiKtend^ to three tkkH^k 
Firfti Thofe who wfr^im^^ipfei^onMt^^ ^d 
|uid appealed tq the J€fluln»>: Seco^l^j Xho& 
Wl^ were- omitted^ stnd tiloyg^ (bey ^ad Mk 
fj^ealed,r bad doiie aU that the time woold al- 
low ; and Thifdljr, Thofq whc^tanaeinio ratea^ 
M^ pK^aftjf ^ftar ^ Ate was mad^ up«-*-Thd 
iUfeuui-$cAPC|«d|.(»dl^^pa^edf^ cj^mf^^up; 
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^ofe of definii^ thofe vague limits of right, 
which the petitioners contend for, and which 
Voiild introduce the greateft abfurdity 2 for, by 
Mr. Nichols's aft (a) thofe who had paid the rate 
for five months, would be excluded from vot* 
ing ; but by the ftatemeht of his friends, they 
would be excellent votes, becaufe they ought 
io pay although they inhabited the town but a 
Week. The difficulty which this would impofe 
bn the returning officer would be infupport- 
able ; for he would be obliged to try as many 
appeals as there were voters ; and though the 
feffions might have decided that aperfon^ owing 
to his circumftances, ought not to be rated, 
it would be argued at the poll, that the quantum 
of his property, or the poverty of his circum- 
ftances, had nothing to do with his tight; and that 
the reality of his poffeffion was all that was to be 
confidered; — He efteemed it to be a confiderable 
xircumftance in his favour, that Mr. Douglas 
(than whom none was more competent to find out 
an analogous cafe if any fuch exifted) had not 
been able to cite a finglfc authority in favour of 
his argument, and could not poffibly define the 
right which he claimed for the elcftors, who 
were neither inhabitants paying fcot and lot, nor 
i)oiwallers, nor any other defcription known in 
ihe law of parliament. On the other hand, it 
was unneceffary for him to argue, that the in- 
tent of Mr. Grenville's aft was to Amplify and 
(a) 26 Geo. til. ch. xoo* 

X define 
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define as much as poffible the rights of eleftion ; 
upon which principle there could be no compe- 
tition between the two ftatements ; for if the 
committee fliould be of opinion that the right 
of the borough was fimilar to thofe which de- 
pend on the paying of fcot and lot, it would 
follow that the rate was to be taken as a crite- 
rion, not indeed never to be departed firom, but 
never without good caufe (hewn to the commit- 
tee. He trufted, therefore, that the committee 
would^ upon the grounds of found au-gumcnt, 
good policy, and the evidence as produced on 
both fides, fiiy that thofe only ought to pay who 
were liable to be compelled to pay ; and who, if 
they did pay, could do fo with a legal effeft. 

,Mr. Douglas, in reply. 

Said, that there was no caufe where, if the 
judges were determined to catch at particular 
arguments and partial citations of evidence, 
there might not be a colour for deciding any 
way they were inclined; but he was confident the 
committee would take all the circumflances to- 
gether, and allow that fcale to preponderate 
which upon the whole contained the weighricft 
reafons. He had felt himfelf mortified at hear- 
ing his ftatement called unintelligible, as it was 
not haftily drawn up ; but being intended for a 
matter of record, had been maturely confidered; 

the 
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the refult of which ftudy was, that it was found 
difficult to explain better in the commentary 
what was (6 well dated in the original. There 
was this difference between the ftatements, that 
that of the fitting member contained a very long 
comment on a very (hort text, and would require, 
in its torn, longer comments to explain it. In- 
deed he might fay it was more than elucidating 
the obfcurum per obfcurius ; for it rendered unin- 
telligible what was before clear and perfpicuous. 
He differed with his friend Mn Graham, who 
thought it the mod material part of the argu- 
ment to explain the charter ; for in his apprehen- 
fion the charter had nothing to do with the 
queftion, except from the prefumption that the 
Houfe probably meant to adopt the right as 
conferred by it. Neither was he inclined to ad- 
h)it that charters were drawn by conveyancers; as 
they were known to pafs through the hands of 
the crown-officers, were fubmitted to the privy- 
council, and approved of by the chancellor. It 
had been faid by the prefent great authority in 
that high ftation, in the cafebf Don and LewiSy 
that the word condruftion and the lad to be ad- 
mitted is that which rejeds and renders nugatory 
any part of an indrument. Yet this condruc- 
tion was adopted by his friends on the other 
fide, as die only rational one, both in explaining 
the charter and the refolution. As to the fird, 

X2 they 
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they fay the right is exaftly defcribed as it dr- 
ifts in fcot and lot boroughs, and that the words 
dehent vel debebunt folvere are merely tautolo- 
gous. But if it were fo in pure Latinity, what 
could his friend Mr. Graham fay to the words 
of the refolution, pay or ought to pay, when he 
muft fee that in Bridport and Fowey, whofe rights 
of election were determined about the fame time, 
and in every other place, where paying fcot and 
lot is the criterion of the right, the Houfe has de- 
fcribed the right to belong to thofe who aftnally 
pay fcot and lot, and has taken no notice of thofd 
who ought to pay. He muft contend that this 
erxpreflion which feems anxioufly to fecure the 
right to an additional clafs of fubftantial houfc- 
holders is likewife to be rejefted, not in a tauto- 
logous charter, but in a laconic refohition.— 
The rule of conftru6lion which he adopts is, that 
the words ^ui Jhlvent aut contribuent, vel fol- 
vere aut eontrtbuere debebunt ^ only exprefs fcot 
and lot men in future times j but then the pre- 
fent tenfe muft be taken ro confine the right to 
thofe who paid when the charter was accepted, 
chough an elcftion might not happen for years 
after ; and upon this plan aH the refolution s arc 
imperfe(a, as they^only declare the right to be in 
thofe who pay fcot and lot ; whereas they (hould 
add, or thofe who {hall pay at the time of any 

futtue 
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faturcdcaion. On the other hand, the con- 
firudion for the petitioners is reconcileable with 
die words of this and other refolutions, as it 
extends the right, Firft, To thofe who do pay, 
becaufe they are on the rate ; and Secondly, To 
thofe who on a future and more accurate dif- 
cufiion of their circumftances, (hall be admitted 
to pay, and by procefs be compellable to pay what 
they ought to have paid at firft. As to the 
philological difcuflion of the word debeOy the 
fenfe of the verbal noun has been applied to 
the verb. But Stepbanus gives many fenfes to 
the word, by ' which it will appear, that it not 
only imports a duty, quod exigi poteftj but alio 
an inferior obligation, as in the phrafe debuii 
nqfe. It is frequently fynonimous to the Greek 
inooiZy and merely fignifies fomething future, 
zs the French fay 'U dots diner. In the ex- 
preffions from Plautus, Debetis velle qiut vtlUf 
musy and hie nefcio quid boni debet ejfe, there is 
furely no idea of the compulfion which attends 
a juftice's warrant. The word auSlor, might juft 
SiS well be applied to augeoj which has twenty 
different meanings ; or the verb eeiifeo be con- 
fined to the meaning of cenfor; and no one be 
^owed to think except thofe who filled the office. 
-It cannot be proper to refort to the clafEcs to ex- 
plain Law Latin, any more than to the works of 
Kacine and Voltaire to conftrue Littleton*s Te- 

X 3 nures,j 
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nures ; the rule is rather to confider how an 
Engli(hman, who was a bad French fcholar, 
would exprefs himfelf in that language. Their 
conftruiSlion was alio at variance with itfeif ; for 
Mr. Graham extends the claflical fenfe of the 
word debitoresy to thofe who are fraudulently 
omitted from the rate, or who come into rate- 
able property after the rate is made up ; and adds, 
that as at that time they had no legal mode of 
redrefs, the charter might mean to fecure their 
right to vote. But it is evident that, if their 
names were not on the rate, they could not be 
compelled to pay ; and were not therefore debt- 
ors from whom the ratq could be exacfted, 
which his definition requires. But bad as this 
rule of conftrudlion was, he would admit that 
ufage was a more improper rule, provided the 
refolution itfeif was unambiguous; he had 
therefore reforted to it only as a mode of de- 
fence, fuppofing that the other fide would ap- 
peal to it. This difference was certainly obfervablc 
between the two claffes of witneflcs, that thofe 
for the fitting members came to narrow the right, 
and confequently to render their franchifes more 
valuable ; whereas many of thofe for the peti- 
tioners come to extend it againft their own in- 
tereft, and many were unconcerned, and there- 
fore impartial. He could not help obferving, 
that it was llrange that Mr. Brough, who took 

the 
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the poll in 1780^ fliould have fo bad a recoU 
ledtion as not to remember, whether the rates 
were ufed. They were loohd upon to be a cri- 
terion, fays he ; but whether they were ufei as 
fuch, he cannot tell. But could they either have 
been looked upon, or ufed at all, when two 
hundred and fourteen voters polled, whole 
names were not contained in them [a) ? The 
prefumption is fair, that as many would appear 
to be omitted in the years 1751, 54, and 74, 
were the rates of thofe years to be found. As 
to Dr. Wilfon*s conduct, it was eafily explained, 
from the very circumftance that thofe perfon$ 
had been fraudulently kept from the rates, and 
a confequent fettlement for fo long a time : for 
they might naturally to with to remain, in their 
old age, in the place where they had fpent their 
manhood, and infift, with the Do6tor, that he 
(hould procure them to be rated before they 
cared to vote for his friend. The whole evi- 
dence had proved, that the rates were made in 
fraud of the law, as only thofe (b-angers were 
rated who brought certificates, or had fome other 
means than the rate of gaining a fettlement in 
fpitc of the pariQi officers. This in the Weft- 
min(ler cafe, had been allowed to be an ihdidl- 
able offence, in as much as it was a fraud on the 

(«) At that eledion 767 polled in all. 

X 4 poor 
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poor of the parifti where the rate is fo mtde ; % 
hardOiip upon the individual^ and hisparilh, 
which has a right to profit by a fubfequent fet- 
tlement, and a dired: violation of the (lature, 
43 Elizabeth, which direfts the tax to t^ levied 
on evtry inhabitant, and every occupier of 
lands and houfes, .The committee would not 
therefore be difpofed to countenance fuch rates^ 
merely from the argument, that there might be 
an appeal at the expence of thirty or forty 
pounds from overfeers, who were known to be 
generally the tools of others, tojuftices who were 
known fometimes to interfere in politics ; tho* 
it was true, that if thpfe juftices, fome of whom 
probably figncd the rate, could be prevailed 
upon to {late a fpecial cafe, the inhabitants 
might have their caufe argued by all the King's 
counfel ; and after a difburfement oLfive hun- 
dred pounds, might gain the pjifficge of vo- 
ting for twenty (hillings. . He Ihould not repeat 
thofe arguments which had been urged ahnoft 
ad naufeamy that ^returning officers, who were 
fworn to do their duty, had certain judicial 
powers entrufled to them4)y the coaftitutioa ; 
and he thought their jurifdiftion, hibje& as it 
was to an appeal to the delegated committees of 
the Houfe of Commons, preferable to the other 
he had juft cefcribed, where the obligation of 

an 
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w oath was not impofed. The evidence before 
theprefeftt committee, and that of 1699, efta- 
blifhed the cuftom of the place to rate all pro- 
perty, though under twenty fliillings a year. It ^ 
might periaaps be a matter of prudence, and it 
had been proved to liave been a matter of agree- 
ment, not to rate lefler fums ; as the peribns rated 
would probably pay with one hand, to receive 
with the other. But the queftion of expediency 
wa$ not now agitated, and the obfervation could 
not apply to this borough, where every houfe 
bore that rent at leaft, to which it was cufto^ 
pary to extend the tax. 

The committee, after deliberating, informed 
fhe counfel, that they had come to the refolu- 
tion, hereafter mentioned. Upon which, die 
counfel for Mr. Paxton and the eledors, de- 
clined giving them any farther trouble. 

On Tuefday the 2 2d of March, the com- 
rnittee informed the Houfe, by Mr. Henry Ho- 
bart, that upon the ftacement delivered in by 
the counfel for the feveral petitioners, they had 
determined (tf). 

That the right of eleftion, as fet forth in the 
did ftatement, is not the right of eledtion for the 
faid borough of Newark. 

(a) For the Ilatcmeots, fee St/fra^ page 174* 

That 
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That upon the ftatement delivered in by the 
counfcl for the fitting membera, the faid com- 
mittee had determined. 

That the right of eledion,' as fet forth in the 
faiJ ftateaicnt, is not the right of eledion for 
the faid borough of Newark, 

That the faid feleft committee having duly 
confidered the faid ftatements, and the evidence 
adduced before them touching the right of elec- 
tion, had determined, 

That the right of voting for members to ferve in 
parliament for the borough of Newark^ in the 
county of Nottingham^ is in the mayor ^ aldermeny 
and all the inhabitants paying fcot and lot within 
the faid borough. 

That the faid feleft committee have alfo de- 
termined, 

That William Crofby, Efq. is duly elefted, 
&c. Alfo, 

That John Manners Sutton, is duly elefted, 
'&c. And alfo. 

That the petition of William Paxton did 
not appear to the faid feleft committee to be 
frivolous or vexatious. And alfo, 

'that the petition of the eleflors, in his be- 
half, did not appear to the faid committee to 
be frivolous or vexatious. And alfb^ 

That 
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That theoppofition of the faid William CroC- 
by and John Manners Sutton, Efquires, to the 
(aid feveral petitions, did not appear to the faid 
feleft committee to be frivolous or vexatious. 

And the faid determinations were ordered to 
be entered in the journals of the Houfe {a). 

(a) See the votes of this date. 
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The Committee was chofen on 'TKorfday, the 
7th of April I79i> and confifted of the following 
members : 

Right Hon, Henry Dundas, Chairman^ 

Jos. Randal Burch, Efq. 

William Mills, Efq. 

John Wm. Egcrton, Efq, 

Barne Barne, Efq. 

William Pracd, Efq. 

R. S. Milnes, Efq. 

F. Annefley, Efq. 

H* Burrard, Efq. 

Vifcount Downe, 

Vifcount Valletort, 

Right Hon. Thomas Steele, 

Earl Wycombe. 

Nominee of the Petitioner^ 
Sir Gilbert Elliot, Bart. 

Nominee of the Sitting Member^ 
John Anftnither, Efq. 



Siting Members^ 
Francis Fane, Efq. Hon. George Damer. 

Counsel for Mr. Damer, 
Mr. Graham, Mr. Gibbs. 

Petitioning 
I. Hon. Cropley Aihley. 

Counsel, 
Mr. Douglas, Mr. Dallas. 

2. Eleftors in favour of Alhley. 

Counsel, 

Mr. Wilfon. 
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THE 



E 



Of the Borough of 



DORCHESTER. 



TH E petitions ftated. That Robert 
. Lambert, the mayor and returning of- 
ficer, had rejected many legal votes tendered 
in favour of Mr. AQiley, and had admitted 
many |>erfons to vote for Mr. Darner who 
liad no right. 

There is a refolution of the Houfe of Com- 
mons, of the 1 8th of March 1720, in the fol- 
lowing words : 

" Refolved, That the right of elefting bur- 
" geffes to fervc in parliament for the borough 
** of Dorchcfter, in the county of Dorfet, is in 
** the inhabitants ofthefaiJ borough paying to 
" church and poor, in refpeft of their per- 
" fonal eftates ; and in fuch perfons as pay to 

" church 
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** church and poor, in refpeft of their teal 
" eilates^ within the faid borough;" 

Mr. DouGLASj 

Pot the petitioners faid. That the numbers 
for Mr. Fane, whofe feat was unimpeached^ 
Were 162 ; for Darner 103; and for Athlejr 78 : 
fo that upon the poll there was a majority of 
25 for Darner; but that 38 had tendered for 
Aftiley, which if added would make his mem^ 
bers 116 J and eight were improperly admitted 
to vote for Darner, which if deducted would 
leave him in a minority of 21 i 

The principal queftion meant to be agitated 
related to an objedion taken at the poll, which 
prevailed with the returning ofEcei* to rejeft the 
38 votes tendered for Mr. Afhley. The objec- 
tion was not novel 5 it was relied upon in the 
year 1 7 7 5 (^) , at which time it was alfo contend- 
ed that the words of the refolution, giving the 
right to fuch perlbns as pay to church and poor 
in refpeft of their real eftates, do not extend it 
to all perfons who pay in that refpeft, but only 
to thofe who refide upon their property : the 
confequence of whiclv would be, that as there 
is no real property in the borough except houfes^ 
the right would in effed be the fame as. 10 

(tf> Sec I Doug. 347. Cafe of Dorchcftcr. 

feet 
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(c0t lad lot boroughs. His friends oq (he ochet 
fide^ mi^hc perhaps fay that they are not to b^ 
Uamed for attertipting to narrow the right in 
pppofition to the general words of the refoiu^ 
fion, for that their conftrudion of ic iloi^9 
from the operation of the law itfelf ; and for 
this purpofe it Will be faid that the ilatute of 
Elizabeth, which, riegulates the pooi^ ratef ^ ixx^j 
)K>ie5 the tax on the occupiersr of houfes and 
ktads^ and that i the owners, as fach^ cannot be 
compelled to pay« They will therefore argue 
that the Houfe of Commons, wh^eii it d^err 
mined the right to be in fuch as pay, muft, nii* 
Gcfiarfly have meant fuch as are bound to pay 
Ad kw. L But though it is tmt th^t the landlord's 
Aanfe cannot appear as 0)(vner upqn the mp», 
k ib .equally true that. if h<^<4»|i^s M pay.tbp 
AX9 the payment is k^ ,*> s^ s^y officer jwfbp 
Mfufes the mondy tendered, by (he l^dlord,,^^ 
:be liable to be puniihed. The. queltii^ w^ 
tried in a caufe from this very^ \>Qrpugh (41) 
ihortly after the decifion> of tb^ committee |p 
the 3rear 1775, as preparatory to anpth^r .cc^ 
.tafted.ek&ion ^ «4ucb is the time that the car^ 
of the poor is ttfually produftiyd of tbefe great 
.Qserliom. The oveHeers in tMi.<:afe.refuf!^ 

X«} &uig agaiail Couzeni, Doug» |lep. in K. B« 

Y .to 
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€0 reoehre the rate Croat the grandfoxi bf ibo 
landlord of a paidcular houfe^ becaufe he teii^ 
dered it for his grandfather the oWner» when Am 
Occupier was lated ; upon which two juftices, 
who were prefent, figned a warrant of diftitft 
tipon the tenant. But their conduft was fevetely 
reprobated by the court of King*s Bench, who 
%vould have granted an information agatnft theaa 
if die aflair had not been compromifed.---LQrd 
Mansfield faid. There was no ezcufe for die 
jtiftices ; and diat << they mull have afted wkk 
«^ a view to make a point to ferve the purpofe 
«« of an eledion/' His Lordfliip adds^ '< la 
'<' many parts -of Englahd the ]andk>i[d pq^ 
^« the taz^fof the tenants;*' and it was fwon m 
<hat bftaAce^ that the landlord had paid aS 
ttiies ; a'proof of th^ ufage of the place, which 
'vM not dkzpc the comniitcee. : The cufton is 
^Qyjuilified by reafon; for the tax falls ubi* 
'matdy upon the landlofd, because it diminiflies 
USie value' of his property ^ though it is direded 
'to- be levied dn the occupier, bccaufe he is the 
itto& -ollenfibk perfon. — ff&was of opfnion,. 
that there is too ambiguity in therefolution ; but 
if the committee (houkl be of a cootraiy opi^ 
-men, the u(age d the place would be foqnd 
to be in his favour : for he (hould be able co 
prove that iii the years 1700, 5, 10, 13, to, 
otz.$.. 34> 52. 68, and 74 ; at all which periods 

there 
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there -were contefts in the borough, owners of 

knded pr(^)erty who were not occupiers hii 

Tored, particularly in the conteft of 1720; 

which gave rife to the refolution. The rates' in 

this .borough are made in a particular form» 

which orij^'nates from the nature of the right 

of eledioi^. They are divided into two parts ; 

the firft of which contains the names of the 

occupiers of landed property (for they follow 

the words of the ftatute of Elizabeth)^ the fe^ 

cond, diofe who pay to church and poor in rOf 

fpcft of their perfbnal property. In the firft 

diviiion of the rates, the manner of rating has 

varied. Sometimes the houfe is mendoned, 

without the name of either the occupier or land^ 

lord. Sometimes the name of the owner ap« 

pears^ which is not meant as rating him, but 

as defcriptive of the tenement : for inftance 

ihus, " Clapcott*' (the owner's name) « in pof* 

«* feffion of Gillet." For GiUet is the occupterf 

he is the perfon rated ; and if he had paid the 

ux, it would hardly be contended that he would 

4iot have gained a fetdement : yet the landlord 

will appear to have voted^ becaufe he aftually 

paid the tax. Sometimes the entry appears 

thus : " The occupier of A.'s garden," or " of 

«< the Crown Inn." Here it will not be faid 

that A. or the landlord of the inn were rated ; 

Y a and 
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tod yet they voted. At dthcr timcg the #ttt 
is thus afiefled : '* The houfe in pcrffeffion oi 
** A. B. — ^fo much ;*' or " the ocolpier of tht 
^ houfe in pofleffion of A. B/* i^ich is a fin-* 
gular expreffion. Tet in theft inftances thd 
landlords alfo voted. There arc three pariihes 
in the borough i in each of which the rate is 
thus divided : The rate of St* Peter (one of 
die parities) for the years 17 19 and 1720 it 
loft, but the two others are extant j and by ^ 
tomparifon of them and the poll, it will ap- 
pear that, at the election of r^io, many 
owners not occupiers voted; which, together 
with the proceedings had before the Houfe, 
Would eflablifli the conftrudion he put on 
the refolution, if it were as ' doubtful as he 
thought it to be clear and unambiguous. The 
feme ufage would be proved to haVe obtained 
fince, by a fimiUr comparifon of the rates and 
polls of the fubfequent eleftions. 

Mr. Douglas having finifhed, a quiftion arole 
between the counlel, as to which pkrty (hould 
. give the firft evidence; and confequently be en** 
tided to the reply. The counfd for the peti* 
tioners laid, they would not Velinquifli the right 
of giving evidence to affirai the refolution, if 
the committee thought it ambiguous. But the 
courifel for the fitting members &id, there was 

as 
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09 y€t no queftion raifed ; which could oidy 
arile when ihey (ho\)ld aver the rdTqlution to 
be equivocal which would entide them to be 
fitH heard. This was decided \>y die commit 
(ee refolving that evidence ought to be adduced^ 
fo expUin the Fefolu(ion % m confequence c^ 
which Mr. Dougl^is proceeded with bis cafe. 

The ftatemen^s being delivered to the clerk^ 
ihey weire found to be nearly m the fame words^ 
and echoed the refoludon (a). Upon ,which it 
Vf2Ls obferyed by the committee^ that if they 
ihould decide either was rights the quefjtioQ of 
the right of voting might ftill arife again. But 
it was anfwerisd, that the parties might give in 
what fiatements they pleafed ; but die commit- 
|ee might report the right to be different frooi 
^th ftatements. A proportion was then made 
by the counfel for the petitioner^ that the gene** 
fal queftion of right (hould be firft argued; an4 
they faid the committee might dired this to be 
done^ though the. other fide fiiould not con- 
fent. The 6edford(hire cafe, after the general 
eleftioli in 17849 and the Steyning cafe lately^ 
were quoted as precedents in point. To this 
ft was aqTwered by the counfel for the ficring 
member^ that they had a right to have thp 

if) See the report at the end of the cale. 

Y 3 whole 
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whole cafe of their adrerfaries difclofed to them/ 
before they ought to be called upon for their 
anfwer ; and alfb to make the whole of their 
defence at once. That the BedfordOiire cafe 
wa5 almoft the only inftance where a committee 
had required the counfd to conduft their caufe 
in any manner contrary to their own indmation. 
And that a ftriking inftance of the right of a 
party, to fefift this application, occurred in the 
impe&chment of Mr^ Haftings before the Houfe 
of 'Lords. They mentioned fome bad confe- 
quences which might follow^ from the mode 
siow pointed out to the committee, whofe time 
might be confumed in the difcuffion of an ab- 
ilraft queftion, when perhaps no cafe could af* 
terwards be made out to which their deciiion 
would be applicable. And upon this principle 
any one who wiflied to fpeculate in a maiden 
borough had only to prefent a petition, and 
procure the opinion of a committee on the 
queftion of right ; which would be extremely 
vexadous to the other party, and could not be 
s^reeable to members of the Houfe of Com- 
mons. 

The committee took time to delibetate, and . 
decided, that the counfel were to diicufe the 
queftion of right before they proceeded to other 
parts of the cafe, 

EVIDEKCS, 



Digitized by VjOOQIC 



DORCHESTER. 327 

EVIPEKC£. 

The poll of 1790 was pro(iuced bythercr 
t|irningo%er^ ^o the polls (or admiflible copies 
of them) of tEe years 1765, 10, 13, 20, 22, 
349 5^9 6S» ^d 74* The agents were directed to 
compare tbefe with the correfpondlng rates, and 
to make their report to the commitppe* 

The original petiiion in 172Q9 was produced 
by the officer of the Houfe : it ftated the im- 
xn^tnorial right of eleftion to be in the inhabi*^ 
tonts paying to church and poor, in refpedt of 
their perfonal eftaces ; and in all perfbns paying 
to church and poor, for or in refpeft of any real 
cftates they are fcifed or poiTefled of, within the 
borough. It then charged the mayor with 
admitting none but whom he chofe upon the, 
^tcs, and fuffering many to poll merely becaufe 
they were rated, while he excluded many own* 
CT» of l^ndjed pr^^rty who paid the tax, be* 
caufe their nam^'were not on the rate. The 
report on the 1 8th of May was read : then the 
petition of the 19th of Odober, 1722: the 
rci^rt of the 13th of February in the fame year; 
»nd the entries of 1775. The minutes of the 
wmmittee of 1775 were next produce^, and 
Oxe deaths of John Bond and John Pitman be- 
ing proved, the evidence they gave before the 
committee was read* 

Y4 Mr. 
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Mr. Bond had been recorder of Dorchcfter 
twenty years. He &id Dinnis and John Bond, 
his relations, voted in 1722. They had pro- 
perty In lands and houfes which came to him, ' 
but never lived there fince they were at fchooL 
Being aiked as to his appreheniion of the ri^> 
he faid he never was at a contefted eleftion, 
but has frequently been in the borough at other- 
times, and always underftood that /£^f ^wirrri i)/* 
real proper ty^ rated and payings have aright ftr 
vote. On his crofs-examination, he faid he 
had declared, fince he had been recorder^ that 
the rate could be regularly laid only on the 
occupier. 

On the other hand, John Pitman faid^ he 
faw the poll taken in 1 720 : ke was fevent}^ 
eight years old. He declared, that after that 
time, it was thought only thofe who paid (eoc 
jQid lot had a right to vote. There were not 
above two or three out-voters. But on being 
queflioned as to ten or twelve particular voters, 
he acknowledged that he did not know of their 
having Hved- within the boroug^. The rtfti-' . 
lution of that committee was, ^ That fuch per- 
** fons who pay to church and poor in rcfpeft 
•* of their real «ftates within the borough of 
•* Dorchefter, in the county of Dorfec, though 
^* not inhabitants or occupiers, were entitled to 

€€ vote 



Digitized by VjOOQ IC 



DO,SL CHE ST ER. ^9 
^' "vote at di€ laft eleftioo of hurgeffes to ferve 
** in parlKtipent for the faid borough." 

Thrt0 pei:fons delivered in a paper, con* 
Coining an account^ of the compariibn of the ' 
different polls with the race-books of the re- 
jpeftive years {a) ; which was then propofed to 
be read, to (hew how many owners had voted in 
refpeft of having paid the rates that had been 
aflefled on their propeny j but the committee 
propofed to refer to the ftatement only when the 
arguments of the counfel (hould allude to it. 
Thefc" perfons were then examined as to the 
method they obferved in making the lifts. They 
faid, all the names given in were found on the 
rate for landed property. If A. B.'s boufe was 
rated, they looked through both rates to fee if 
A. B. was rated by name in either ; and where 
they found he was rated for other property 
(of which feveral inftances occurred) they did 
not mention him, as he might have voted 
in refped of other rates. They did not re- 
colieft any inftance of a perfon's being rated 
both as owner and occupier. If the fame per- 
fon's name appeared feveral times on the rate, 
as owner of different houfes (a few inftances of 
which occurred) they only wrote his name once. 
*— The rate-books of the parilh of St. Peter 
were miffing till the year 1734, and therefore 
could not be infpeded. 

(tf ) See the refuU of the comparifon at the end of the cafe. 

One 
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©nc of thefc gentlemen, on his crdfs-examir' 
nation, admitted that the firft voter who ten- 
dered and wai rejedted^ (aid he voted in right 
of a houfe which was rated. But being afked 
whether he perfonally was rated, he did not 
feem to underftand the queftidn till k was re«^ 
peated by the council for the petitioner. 

The evidence being finiflied^ 

Mr. Dallas, 
Infumming it up obferved, diat the refolu- 
tion confifted of two diftind: branches v the 
firft, it was agreed, required two qualifications 
in the voters, inhabitancy and paying to church 
and poor. — As to the fecond member of thq 
, refolution, the qualifications are likewife two^ 
but a difference is obfervable in the terms of this 
member of the refolution ; the wofdSf fuck per- 
fans beii^g fubftitutcid ip the place of inhabitants -y 
by which it is but rational to iuppofe the.Houf^ 
meant to defcribe a diffeifent clffs of perfons 
paying the fame ta:^. The terms fu^lf perfons 
who pay to church and poor, ii^ their plai^ and 
popular fenfe undoubtedly exten4 to 2f\ who 
pay ^ and he would aik the pon[^nittee, whether 
if the Houfe had meant to confine the right tq 
thofe who were either rated or liable to be rated, 
it would not have fo exprefled itfelf 5 or if it 
had meant to refer to the ftatute of Elizfibeth, 
whether it would not have introduced the word 

occupier 
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rectifier' into the refolotion, mitead of a more 
general expreffion. The Houfe was at that time 
called upon to decide upon the ancient imme- 
morial ufage of the place, and cannot be fup- 
pofed to have referred to what was compara* 
tively a modern law, as influencing a caftom 
which had exifled for centuries before. But if 
the words of the refolution were thought from 
their generality to be ambiguous, the three beft 
rules of conftrudtion would be, to confider^ 
Firft, The ancient ufage of the borough ; Se- 
condly^ The circumftanees of the cafe before 
the Houfe in 1720 ; and Thirdly, The cuftoni 
of the place fince. By an examination of the 
rates, it will appear that formerly, in point of 
£i£l:they were aiTefled on the owners, though 
they ought to have been levied on the occu« 
piers. In 1 700, Clapcott (an owner) was rated 
for his property in the pojfeffion of Gillet ; at 
the poU of 1 700, Gillet does not appear to have 
voted ; whereas Clapeottj whofe name does not 
appear a fecond time on either rate, did vote. 
In that year fifteen oiwners voted, who are rated 
in a fimilar way. The fame number appear to 
have voted in 1705 : twenty-one in 17 10, and 
twenty-four in 1713. So that it muft be con* 
tended that thefe feventy-five inftances are ufur- 
pations ; though it will be difficult to aflign a 
jreafon for their pafiing unnoticed, efpecially in 

I720i 
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1720, when fomc aUb vdted in the &nM mijPy 
irbo would hai« been cdrnplamodof, if kwis 
thought that they had no right to rote* 

As to the €onteil of 1720, three thui^ weft) 
worthy of confideration, the poll, the petitioq 
9Bd evidence^ and the refolution. As to tfao 
foli, beiides the circumftaace that [a] A. B^ 
Toted when the entry on the rate was ib£ ^cu^ 
fur of A. B's garden i WilUam Sptke^ the pc-? 
tkioner^ IS proved (by Pitiman in 1775) (*) tq 
have been an out-voter, or non-refident owner, 
fhough the witness was called to eftablifli Aq 
contrary pofition. Pittman aUb acknowledges^ 
that ten other out-voters appeared on the poll. 
The petiti<>n was confcqucntly prefented by in* 
habitants, and owners not inhabitants, whtii 
agree in their mutual dsdms, though it would 
have been the intereft of each clafs then, as well 
as now, to coniine the right to itfelf^ And it is 
remarkable, that their flatement of the right 
is adopted almoft verbatim by the Houfe.(^), 
fo that it muft be contcndod, that the oat-voteis 
who joined with the inhabitancs, alio leferred to 
the tlatute of Elizabeth ; which would have been 
abfurd, as that ftatute would have deftroyedth e 
right they claimed. 

(«) Awpa);»m Chwxhilk ( j) i Song* 3 $6. 

(r) See the petition 19 Journ. p. 353, and s Doug. 356. 
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iThe petition $n 1920 being Tffud^-ic ft^ted 
the ri^t ]iearl]f tn- the wofd^ .of t^e refolucion^ 
sod oontaioed a charge ^gainfl; the mayor iba|^ 
he admicied whoth h^ cho(e qo jiie rate, cs- 
clod^'iievcral pcffgna impFogeirly,, and r^jfS^d 
mat^WfursafUndtdpfaperiy who paid to church 
mtid pa&Ti merefy tectBiMfi shy Wert npt en the rates. 
Frofti .this:»f(ptition, Mr.; Dallas iaid^ the com- 
Mttfieetvouldoblcrvethat the right was claimed 
by the owners I for that is the defcriptlon which 
one dafs oi the: petitioners give themfelves: 
kcid though thett? ia t, charge of mifcondud: in 
not admitting feveral perfons on the rate, thai 
muft refer to iuch inhabitants as ought to have 
been cated fo* their petfonai property ; for the 
oMiers of landed property cqmplain that they 
were rejeded on what they date to he a frivolous 
grdund of objeftioni viz* becaufe their names 
did not appear upon the rate. The petition is 
therefore fuffictently unambiguous.; and as the 
Houie feated Mr. Janfon on thofe votes which 
the petitioners compUined were improperly re- 
jedted^ it is apparent that jthe Houfcmufl: have 
adopted the fame idea of the rig^t as 3vas flated 
in the .petition; which is exadly the right con- 
tended for by Mr. Afliley. It is,alfo a ftrong cir- 
cumftance^ that at the very next eleftion, which 
happened in tyaa^ William Speke, the former 
dbampion of the. out-voters, prefents himfelf^ 

and 
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itii is admitted 6n ttie pdl. There ait befides 
fwenty-iix others, who appear by the rate tfr 
have voted as owners of houfes ; and twentf^. 
one are found on the poll, wbofe names do noc 
Appear at all«upon the rates, other as ^>ccupiers 
or owners. Here were dierefbre near 50 pecTona 
who, it muft be iaid, w^e admitted, in the teeth, 
of a refolution piafled but two jN^ars bdbie4 
The fapie obfervation applies to the fubfequeni 
eleftions : and Mr. Douglas in his report of the 
cafe in the year 1775, ftates^ that the ufago 
fince 1720, was admitted toi>e in favour of 
the out-voters. At that memorable period, the 
diipute was exadUy as now, between the out*voters 
and inhabitants. The latter muft from the. na-* 
ture of their chum have maintained that the 
rates were the criterion of the rights while the 
former muft have contended that they had no- 
thing to do with it. But the committee muft 
have concurred with the owners, when they de» 
cided in favour of the fitting member. Indeed 
wer^ the rates to be adopted as a proof of the 
right of the owners of landed property, they 
would be placed in a very^faard iituation; for 
they would have a right to vote by a reibludoa 
of the Houfe of Commons,.- ^withdut having 
any means of enforcing that right^ as they could 
not compel the ovedeers to put thdr names oa 
'the rates^ Mn .Dallas- farther fubmitced to the 

com-^ 
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dommktee, that the cafe of the - K!mg agaiiid 
Couzens, ought to operate in Ws favour.— 1< 
Was apparent that tfae'juftices thought' the right 
of voting attached to the payment of the mo^ 
ney, which was the caufe of their iefi^g k ; 
and that circvmftahceCduld not have -efcaped 
the judges <^ the King's^ Bench, who, firom what 
fell froni Lord Mansfield, 'mud have i)een of 
the lame opinion. * ' 

.... * , * 

: MiTi Dallas ha^aiig fini(h^> Me* Wilfon of- 
fered to addrefs the camnaittee on behalf of the 
ele^ors ^ . but the cotomittee^ after acknowledge 
iDg that the liberty had fiimetiiAes been ^aoted^ 
¥fas of Ofnnion that two cQunfel only, ought to 
be heard on the fatpe cafe : ; and obfefivjed, that 
a. year wa^ allowed for ati appeal, |)riacipally in 
otdff tb^t the ele<5lors tm^t have atf oppK>rtu^ 
iiity of liti^tiAg tbe^quofisbn^of right, if they 
thougbs pFOf)er to do fo.-^The pettfionpr'.s caCe 
being iinkhccl,. ^ - 

Mr. G&^^AMf 
On the. part of Mr. Darner faid,. that if the 
fucccfs of this importajQit jpact o^ tUie aSe wete 
to depeqdon exertions of induftry andrabiiity, 
he (hould be appr^henfive for his dient; but 
he fekliimfdf e/nboldenod wh^n .he; rcflei5ted 
that the confhiiAtoa he (bould put upon the 

refolu- 
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fefolutlon led to the jeftatdifhment.of ai^i 
perfcfUy ckaCj juft^ and agreeable t^ the ax^ 
ftitutionof thecount)7 : whereaai that.whk^^ his 
firiends odi the other iida contended for, wns noc 
OBiy dificuk to be defined) and anon^akHii 
10 any tbiog before heard of) but Hkewife opon 
10) and in truth invicii^fiaud. He obferVed^ 
that it fs 4 genciral rule in conftruii^ an ambi* 
guous fcntence, to confider attentivdy the 
leading features of it^ if any fuch exift. The 
refobtion of'iyao, undoubtedfy pointed out 
two diftinft ctafles of voters ; but the em* 
jdiadcal ivords of it were die payiitf n ehitrih 
^ipoor^ which Mr. Do\%las bad coagraralafied 
bimfdf on not being obliged to c<mfine M 
thofe who were on thente^' fbigettingdMi^thik 
was. tb; cohftanc nde in foot and k>l bwottg^^ 
In tfao^' boroughs ^^defeription <^ 'did ngitt 
is neariy . fiinilar ta €lijEM^>^nder difc^uffidni Y^t 
in checiQrtheme d genetttUy holder t(i te.proi^ 
even of the liability to pay; a ftriki^&iftanee 
of which occurred in the Newark cafe, where, 
though the refokrtibh elptefsty included thofe 
vho^ugJk U'fiff^ a cobftkitttt of •4i»lfcil& of 
CommoDstdetmnintd u cMfidtfrihi mtmth^ 
criterion of {he £^t to vote. N^y« m tMi^ 
che(ter^^ chat rale Is allowed to apply to Uie (ttft 
clafs ^ voteis^ the fahidutants. Why fiiduld It 
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not extend to the fccond alfo ? .The reafon 
aligned is the aflumptlon of a faft which does 
not exift, namely that there is no property in 
the borough but houfes ; for the firft inftance 
that occurs on the rates is a garden^ which may 
be the fubjeft of occupancy though not of in- 
habitancy. Why therefore may not the Houfc 
have imagined that the words Juch owners of 
landed property (taking that to be the fenfe of the 
refolution) might have a fubjefl: to fatisfy them, 
and on that account have required that thofe 
owners fliould pay the poors rate, knowing ^at 
to pay they muft occupy their prDperty. The 
Houfe may have omitted the inhabitants in the 
latter claufe purpofely in favour of occupiets.; or 
to prevent difputes about houfes, which (though 
their owners had contributed to the tax) might 
be in a ruinous fituation, or left under the care 
of fervants, and therefore denied to give the 
right of inhabitantyy tho' ftill the owners as oc^ 
cupiers were liable to be rated. But then it is 
faid that the Houfe of Commons muK^ have 
known that the owners could not appear on the 
rates as fuchj and therefore the latter pan of 
the refolution could not relate to owners inha« 
bitants, or refer to an aft of parliament poftcrior 
in date to the commencement of the right of 
eleAion. The fame argument was urged in the 
cafe of Milbourne Port ; and, from its novelty, 

Z made 
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tnade a momentary impreffion. It was repeated 
in the Peterborough cafe, 'btit has rcceired a 
fatisfaftory aiifWef from Mr. Douglas, in a note 
in his 4th vol. p. Bo ; in which he gives many 
jnflances of boroughs where the right of thofe 
who claim to vote is decided by a reference to 
the poor rates, though the rights of eleftion 
arc faid to be prefcriptive, and to derive their 
validity from immemorial ufege. And the com- 
mittee know that though thefe boroughs arc 
(aid to have immemorial rights, in contem- 
plation of law, in reality many of them were 
conferred at a late period of our hiftor}^ Had 
the Houfe of Commons faid that the right 
was in thofe who paid to church and poor pre- 
vious to the ftatutes of Elizabeth, it muft hare 
attached the right to a mere voluntary payment 
which might be made or withheld at pleafbrc; 
for Dr, Burn, who has given a very accurate 
account of the ancient mode of fupporring the 
poor, (hews that they depended upon voluntary 
donations; and that there was no compulibry 
tax upon eirjier real or perfonal property for 
their fuftenance. It is incredible therefore to 
fuppofe that the Houfe meant to fay that all 
ftiould vote who might throw a penny into the 
poor box before an eleftion, and aflert that they 
paid that, in refpedt of their real eftate. But 
if the ftatutes of Elizabeth are to be referred to, 

the 
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the cccttpier of landed property is the peribri 
who pays the rate. And to fay that the tax 
ultimately falls on the landlord, and that there«> 
fore he ought too vote, proves to much; ai 
upon that principle the landlord olight to voti 
in all fcot and lot boroughs.— The owner whch 
he makes a leafe, has in law only a reverfiorary 
intereft, which is not the fubjeft of taxation. 
The immediate eftate is in the tenant, and there- 
fore any payment by the landlord is voluntary, 
in as much as he cannot be compelled to makt 
it, and in contemplation of law is 1 paynteni, 
not for himfelf, butfor the occupier. The an- 
fwer to this argument feems to be, that if the 
Houfe of Commons had meant to refer to thi 
fiatutes of Elizabeth, it would have introduced 
the word occupiers into the refolution. But it 
may be fuppofed without throwing any impu- 
tation on the wilciom of the Houfe, that the 
technical words of an aA of parliament did not 
occur, nor was it neceffary to (pecify who was 
to pay, according to the operation of the aft : 
for the refolutions in fcot and lot boroughs do 
not enumerate the parfon, vicar, and every oc- 
cupier of land, houfes, tithes, and mines, who 
are enumerated in the aft. If a different con- 
ftru£tfon were put oh the refolution, the con- 
sequence would be, that every houfe in Dor- 
chefter would furnifh two votes at leaft ; becaufe 
Z a the 
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the owner might by paying the rate in rcfpcft df 
his real property claim to vote ; while the oc- 
cupier would have a right to vote as an inha- 
bitant paying for his pcrfonal property. Nay^ 
fuppoiing a man to have ten daughters coparce- 
ners of one houfe, all of whom marry, their 
hufbands would be entitled to vote ten times for 
the fame premifes ; for the fplitting aft, as it is 
called, would not attach upon this cafe, as it 
aims only at occafional conveyances of fplit pro- 
perty ; whereas the defcent of property is an 
operation of law, and it could not be faid 
that a man got ten daughters, or that they mar- 
ried, for occafional purpofes. Another ruinous 
confequence would be, that the inhabitants would 
be out- numbered by any perfon of large pro* 
perty,who, by the help of an aftivc fteward (he 
did not mean to infinuate that the circumilance 
had lately happened) would bargain with his te- 
nants, that he (hould pay the tax y and then the 
property might a (hort time before an eledtioa 
find itfelf tranferred to a number of his friends^ 
whofeintereft (if they had any) would be kindly 
managed by the great man's fteward, and who 
would be fcnt to the poll without knowing 
where their property lay.— Suppofe the tenant 
had at firft agreed not to pay the tax, but af- 
terwards fenfxblc of his intereft, wexe to break 

his 
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his agreement. Nothing could diveft him of 
his right to vote j and ail the owner could do^ 
would be to take care to be more alert next 
time, and to tender the money before his tenant. 
The right would thus Ihift from the land- 
lord to the ocaipier j and the overfeer might 
cafily manage to receive the tax from which he 
chofe. It is alfo poffible that the tenant might pay 
one overfeer at one end of the pari(h, and the 
landlord another overfeer at a diftant part. In 
this cafe it would be difficult to fay which had 
the right : and this difficulty covild r^cver be 
gotten over, that thp occupiers notwithftanding 
any agreement, could always be diftrjdned 
upon ; — the landlord with all his exertions could 
never get upon the rate ; and his franchife (if 
in fuch circumftances it cpuld be fo called) 
would be liable to be defeated by the operation 
of the law, or the voluntary aft of the tenant. 
The rates were ^ifely, therefore, thought to be 
of fuch confequcnce, that in order to prevent 
the occupier from voting, his name was rarely 
mentioned, or at leaft he was not rated in fuch 
a way that he could have gained a fealemeqt 
of he had paid. The ufage of the place 
proves, that the owners vote, if their names 
appear on the rates ^ and by no means thax pay- 
ment is fufficient of itfelf to give the right. 
Mr. Bond fays, That in his apprehenfion, thofe 

Z 3 owners 
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ownen have ^ right to vote who arc ratccj and 
pay. And accordingly from 1700, formanj 
years, the owner wa^ rated: afterwards the 
owner's name appears firfl on the rate, and 19 
fpUowed by the occupier's, and laftly the occu- 
pier is firft inferted, and then the owner ; (b 
that the idea is found to prevail, that an owner 
mud fomehow or other be rated. But if it was 
impoflible that an owner could be leg^ly rated^ 
it would of courfe follow, that he could not 
vote ; and the committee would rejeft an ufagc 
which was founded in error. In anfwer to this, 
it is faid, that in the year 1720, 21 perfon$ 
^c found on the poll, who were not corredly 
rated : but the rate^ of one parifii, of that date, 
and for feveral years afterwards, are miffing j fo 
that it is very poflible they were rated in that 
parifli. It is alfo faid, that Speeke, who was a 
petitioner in 1720, was proved by Pittman ia 
1 775, to have been an out- voter. But all that 
Pittman could fay, was, that his name did not 
appear on two of the three rates ; for which a 
very good reafbn might be given, namely, the 
improper conduft of the mayor, who is chaif;ed 
not only with having admitted perfons on the 
rate who had no property, but alfo with omit* 
ting thofe who had. The complaint s^nft 
him is, that he ufed a rate corrupdy made up 
as a teft ; but if the petitioners had thought 

that 
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diat the rate ought not to have been confulted^ 
the fimple change would have been, that he had 
followed ch^ rate when it bad nothing to d6 
with the right of ele&ion. 

It is however faid that in 1722, when the right 
inuft have been underftood, Mr. Speeke the out* 
voter prefentedhimfelfand was received. But 
in that year, liis name appears upon the rate 
thus : ** The occupier of Mr. Speeke's two 
*^ Houfes," And though there are fome other 
names on the poll, which do not appear on the 
rates extant, fuch irregularities frequendy hap- 
pen at eleftions without being difputed^ if the 
numbers are otl^erwife decifive. At all the fub- 
Sequent contefts it is true that many owners 
voted) but moft of them appear upon the rates 
in fome (hape or other. Nay, fo late as 17749 
George Brown, the firft out-voter objected to, 
was thus on the rate : ** George Brown in the 
** occupation of A. B. j" io that the fame idea 
prevailed, that the owner muft be rated. Is it 
poflible on any other ground to account for the 
conduct of the fitting member in 1775, who 
would appear by an opinion, which he held 
in his hand, to have confulted two very able 
lawyers, in what manner the owner could ap- 
pear upon the rates, fo that the occupiers might 
not be aflefled, and yet that the rate might not 
be appealed ^om, as informal. The Com- 
Z 4 mittee 
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mittee will find that in 1772, the afleffisients 
were made thus : the occupiers of A. B.^s lands , 
A. B. being the landlord. In 1774 an alter- 
ation was attempted, by inferting the owner 
thus : Tie owner of X. T. (the tenement) ; but 
this form was appealed from and altered, by 
order of the Juftices, to the occupier of X. T^ 
(the tenem cm) in pojeffion of A. B. (the land- 
lord) ; which mode had been formerly ufed ; 
but this order was quaftied by the King's Bench. 
In 1776 the races will be found thus : the occu^ 
pier of the boufe in pojfeffion of not 

naming the owner, but leaving it open to 
prove who might be the owner afterwards. In 
1 78 1, fome owners were ftill interfperfed in the 
rates ; but their names being removed, none had 
fmce appeared there, fo that the attempt to pro- 
cure them to be rated, was not abandoned till 
the very laft; and it was not till now that the 
bold aflenion was made, that the rates were im- 
material in fixing the right of the vote. 

As to the King and Couzens^ the judgment 
in that cafe was highly proper; it was a moil 
oppreffivc abufe of the powers of die law^ to grant 
a warrant of diftrefs upon the tenant, when the 
money was a&ually tendered. Lx>rd Mansfield 
(ays, the Juflices ought not to have enquired 
who paid the rate, and adds that the landlord 

frequently 
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frequently pays for his tenant. So in the prefent 
cafe, if the landlords paid the tax, they al(b 
paid it for their tenants, as they could not be 
compelled to pay it for themfelves. The Com- 
mittee would rejeft the ufage of their voting, 
if it was feen to be mingled with an error which 
mud poifon its legality. In the Oakhampton 
cafe, a cuftom of fome (landing was proved, of 
conveying freeholds, a Ihort time before an 
election, for the purpofe of multiplying vdtes; 
but the Committee rejefted an ufage, which they 
thought to be radically bad ; fo in Newark, the 
words of the refolution extending to thofe who 
ought to pay fcot and lot, a number of perfons 
who in truth were not proper objefts of a rate, 
and were therefore omitted, had frequently been 
allowed to vote ; yet there, the Committee from 
.the neceffity of the cafe, decided that a liability 
to be rated was a neceflary qualification, and 
that it was abfurd to fay any ought to pay, who 
could not be compelled to pay. Many in- 
ftances might be given where ufage from the 
length of time, during which it had fubfifted, 
had acquired a degree of confiilency; which 
however, was completely difpelled when the law 
was found to be againft it. He had fubmitted to 
difcufs the ufage in the prefent inftance, becaufe 
he was unwilling tc draw the invidious impu- 
tation on his clients, that they wifhed to ex- 
clude 
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elude the light of evidence ; but he had been 
aU along of opinion, that the refolutiojn was fuf* 
ficiently clear to explain itfelf, if the law on the 
fubjed was attended to for a nioment i he hoped 
the Committee would not decide in favour of 
^ claim as /insular as oppreffivc ; lince every • 
one had heard of hononuy freemen and bono-, 
rary burgeiTes ; but honorary foot and ^t men, 
were not yet known to thq conflitution^ 

Evidence for the Sitting Member. 

Mr. Strickland^ town-clerk ot the borough* 
proved the appeal in 1 775, againft a rate which 
had been made upon the owners* The order of 
the Juftices was, that the owners names appealed 
againfl (hould be (truck out, and in their room 
be inferted, the occupier of X.Y. (the tenant) 
inpojejjion ofA.B. (the landlord) ; but by an 
order of the King's Bench, on the morrow of 
the Afcenfion, 16 Geo. III. the order of the 
feflions amedding the rate was qua(hed ; but for 
what reafons did not appear. The rule was on 
the motion of Mr. Mansfield. Mr. Strickland, 
on his crofs examination, faid his father refided 
at Piddle Town, but voted frequently at elec- 
tions for Dorchefter, having a Houfe there, oc- 
cupied by a tenant. He alfo mentioned other per- 
fons who had voted, tho^ they did not refide in 
the borough; but he did not know wheth^ they 

were 
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were rated at all, or in what manner, or whethcE 
the rate was paid by tlie landlord or tenant. 

Another appeal was proved to have bcci^ 
made in 1780, on two grounds; ift. That 
nineteen perfons who were rated as owneifs, 
were not owners, or fettled in the borough; 
2dly, That feveral owners were omitted. The 
appellants were not relieved upon' the firft 
ground, but were upon the fecond, by having 
their names inferted. 

In 1 78 1, fifty -one owners names were inter- 
fperfed in the rates thus : the houfe of A. B. (the 
owner) in the occupation (^ C. D. — or thus: the 
houfe of A. B. or the occupier thereof for the fame. 
Xhis was done in the mayoralty of Mr. Tem- 
pleman, who was agent to Lord Shaftfbury ; 
and was an alteration from the immediately pre- 
ceding rate of 1780, where the occupiers ap- 
pear to be rated thus : Anne Apple for her houfe, 
or, for a houfe in her occupation. 

The two opinions, mentioned by Mr. Gra- 
ham, were then admitted to be read ; Mr. 
Douglas faying he coafented to every thing, ex- 
cept the tryth of the doftrine they contained* 

The cafes flated the refdvition of the Houfe 
in 1720, and obfcrved, that the determination 
of the comn^ittee in 1775, ^^ agreeable to the 
ancient ufagc of the place ; but that it might be 
infifled in foture that the owner ought to ap- 
pear on the rates, which was difficult to be ef. 

effedted 
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fefted confidently with law. Mr. Mansfield 
and Mr. Bearcroft were therefore requefted to 
advife, which of five or fix different modes was 
lead exceptionable for the form of the next 
rates. The opinions differed; one of them 
preferred rating the owner, as that would give 
moft colour to the right, and ironically hinted, 
that the rate muft be contended to be on the oc 
cupier before the feflions, and on the owner be- 
fore the committee. 

The committee obferved, that the objeft 
of thofe who took the opinion of counfel, was to 
get the owners on the rate in fuch a way, that 
the occupiers might not be afiefled, and yet 
that the rate might not furnifh matter for an ap- 
peal by its informality. 

The evidence for the fitting member being 
clofcd, 

Mr. GiBBS 

AddrefTed the committee ; but as he neccf* 
farily went over the fame ground with Mr. Gra- 
ham, it only remains to obferve, that he put 
the cafe of a tenant in poflfeffion, holding under 
a tenant for years, who holds under a tenant for 
life, whofe cftate is demifed to him by a tenant 
in fee, and aiked, Which of thefc would have 
the ri^ht to pay in refpcft of his real cfbitc? or, 

if 
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if each paid oa^ of the four overfcers, which 
would be entitled to- vote ? As to the conreft of 
1722 (the report of which is contained in 20 
Journ p, 135) he oWerved that the cafe of the 
petitioner was to add eight to his poll, four of 
whom were rated, and four left out of the rafesy 
Jo prevent their voting. From that period, till 
lately, many out-voters have been kept on the 
rates. In 1774, one hundred and fixty-ihree 
out- voters voted, only fixteen of whom were in 
the intereft of Chapman the petitioner ; fo that, 
had ihey all been ftruck off, as the petitioner 
contended they ought, a larger majority^ than fix 
(as dated by Mr. Douglas) would have re- 
mained for the petitioner. But great ftrefs was 
laid on the circumftancc that many of thcfe were 
rated ; and it was faid by the counfei for the fit- 
ting member, that though they could not be 
legally compelled to pay the rate as owners, yet 
if they did not appeal within the limited time, 
ihey could have no remedy againft the rate, or 
recover from the parilh officers money which 
they had paid. 

All therefore that the committee neceflarily 
decided was, that perfons fo fituated had a right 
to vote. But from this decifion, it would feem 
that the payment, whoever it was made by, muft 
be taken to be made in refpcdk to the rating ; 
* Z and 



Digitized by VjOOQIC 



S50 C A 5 E V. 

and confcquently as the rate is upon the occu- 
pier, the payment is for hiou That this was 
the opinion of the fuccefsful party, is evident 
from the cafe fubmitted lo counfcK — He ad- 
mitted that there was a contradidion in requir- 
ing the owners of landed property to appear on 
the rate when they had no right to be there; 
But that only proved that the uf^tgewas, pro- 
perly fpeaking, abufe ; and that the owners had 
;io right to vote. He thought the abfurdities 
of the other claim would appear to be infinitely 
greater. 

Mr. Douglas, in reply. 

Said, That both his learned friencls on the 
other fide had maintained, that the words pf 
the refolution muft neceflarily have a reference 
to the flacutc of Elizabeth, and that no perfons 
could be faid to pay to church and poor, except 
thofe who pay under the obligation impofed by 
that law. But if dxat had been the intentioti 
of the Houfe of Commons in 1720, it would 
have done well to have ufed the words of the 
ftatute : an omiffion which is but badly ac- 
counted for, by fuppofingthat the law was betteb 
underflood now than it wais a century nearer the 
time of its enaftment. — If fuch alfo was the 
interpretation of his friends, why did they not 
limit the right of th^ fecond clafs of voters 

^ exprefsly 
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exprcfsly to the occupiers of houfes ? For this 
no reafon could ,be glven^ but that they kne'vir 
fiich a ftatcment would be contrary to the ufagd 
of the borough, the refolution of the Houfe of 
Commons, and the decifion of the committdd 
iii the year 1 775. He trufted the Houfe would 
not be prefumed to have been fo ignorant of 
the law, as to have imagined that owners of 
landed property could be rated ; though it had 
declared that fuch pcirfons (hould vote, if they 
paid the taxes. But fince the prefent commit- 
tee had cdled for the evidence of ufage, iii 
order to remove every fcruple of doubt, 
that ftatement of the right in 1720 defcrved 
the mod confideradon, which was fuccefsful.— » 
It is probable that counfel were confulted then 
as well as afterwards, tho* from a different mo- 
tive than that of ingenioufly evading the law. 
Thefe muft alfo have mifunderflood the flatute 
of Elizabeth, if they thought it applied to this 
borou^^ for they do not mention it, but on 
the contrary aver, that perfons had been im- 
properly rejected at the poll, merely becaufe 
they were not upon the rate, although they 
were undoubted owners of land, and paid the 
taxes. The right as thus ftated, was fupported 
by evidence, and confirmed after a warm con- 
teft. It is (aid, however, that Speeke was not 
proved to be an out-voter. But Pitman, in 

i77St 
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1775, fays. That he did nojt kno^ him: aod 
in the rate of twenty -one, he appears as an 
owner, his houfes being in the occupation of 
others. Now, being a man of fortune, it is 
;ieither probable that he would have been 
thus mentioned in the rates, if he had been 
rated for his perfonal property as an occu- 
pier, or that he (hould not have been known 
to Pittman if he had refided in the borough. 
The ufagc therefore agrees with the opinion of 
Mr. Bond, and with the plain fcnfe. of the 
refolution. That gentleman fays. That the 
owners of real property rated and paying, have 
a right to vote; which is undoubtedly true. 
But taking his whole teftimony togetlier, it is 
apparent that his underftanding of the cufkom 
is in favour of owners paying. And whether 
this be ufage or abufe is immaterial, if there be 
any truth in the maxim Cummunis error facit jus. 
If the particle and be removed (which may be 
an error of die clerk^s) the fentence will cany 
this meaning, That owners of real property, 
which is rated, if diey pay the rates, have a 
right to the francliife. He. knew that the owner 
could not be rated ; but he knew alfo that it 
was a matter of contention between the land- 
lord and the occupier, who (hould pay the tax; 
with which the public who was to receive it, 
was very litde intcrefted. Numbers of out* 

voters 
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Voters have accordingly been found on every poll, 

but not one inftance of their being rejefted> 

ftnd acqyiefcing in the meafurc. In 1 774, there 

were no lefs than one hundred and feven, whofe 

names were not at all mentioned in tlie rates. But 

if their names had appeiared in the courfe of an 

awkward entry, that could hardly bt contended 

to be a fating of them, or to have the eflfedt of 

defeating the rating and fetdement of the te-- 

bant if he had paid the tix. The right of thfe 

owners was confirtned by Mr; Pittman himfelf, 

and corroborated on the prefent ftruggle by Mr, 

Stridtind, artd even by the opinions which Had 

been read : for Mr. Striftland has told the conl^ 

mittee, that his father and others voted, thougli 

they did not refide on their property } and the 

cafes laid before counfel ftate the determination 

of the committee in 1775, to Be in favour of 

the ufage; thbiigh they iire apprehehflve; as they 

fdj^, that the owners may hereafter be required 

to be put upon the rate. Had the anfwers to 

thofe cafes been other than they were, an argii* 

hient ought not to be drawn from an Attempt to 

bverturn the law: 

Coniiderdble ftrdfs, however^ hsis been laid . 
bh the iiiconveiiiences which would follow from 
fa decifidn in favotir of the Imidlords ; and it 
has been fdd^ that feveral perlbhs would thus have 
a right to vote fdr the fame pircmifcs. To this^ 
A a he 



Digitized by VjOOQIC 



3JI4 C A S E V. 

he might atifvrer, that the quedion of cobveiuU 
^nce could not be faid to be before the coriimit^ 
Cee : but whoever might have the right to 
vote, only one could in fa<!t excrcife it by 
the (bitute of William III. ^ and it was of little 
confequence to the public who he was. In 
Scotland, we find that the tenant in fee and 
the life-renter vote for the fame eftate, not in-* 
deed at the fame time, but either in the ab*« 
fence of the other ; fo here any of thofe who 
had an intereft in the land, would, by paying, 
exclude the others and acquire the right to vote. 
It could not happen that al\ (hould pay,, be* 
caufe the overfeers divide their labour by col- 
leding the tax in different diilridb. Each of 
them therefore would very well know from 
whom he was to receive the rate, and could not 
without a fraudulent motive receive it from the 
occupier, when he knew the cuftom of the 
place and the agreement of the parties to be^ 
that the landlord fhould pay it. Neither could 
the tenant without a breach of his covenant 
attempt to pay the tax ; but if he did, the 
landlord had himfelf to blame for truiling a 
t^erfon who was capable of betraying him. Tke 
owners had indeed fhewn an anxiety to get on 
the raite ^ but that was previous to the difcuffion 
of {he King and Couzens, when they imagined 
they would not be allowed to pay^ except they 

were 
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Were rated. Since that decifion^ they faw that 
a tender of the money could not be refufed^ and 
their anxiety ceafed. It was faid that a rate 
lipon tie Houfe of Mr. Specify was a rate upon 
him ; but this he apprehended to be merely a 
defcripdon of the tenement^ for otherwife Mr. 
Speeke might be laid to be rated many years 
after his deaths as houfes in boroughs are ge« 
Aerally known by the name of the original own*' 
cr. — Mr. Douglas then entered upon the New- 
ark and Weftminfter cafes, which he contended 
to be inapplicable to the prefent queflion, and 
concluded with dating that he did not aflert 
that a mere voluntary payment of any fort be-^ 
llowed the right ; but that an out-yoter muft 
prove hTs property to be rated in fome perfon's 
name, that it was bona fide his, and that he paid 
the rates. 

Refolution of the Committee* 

The Committee after deliberating, infoarmed 
the counfel that they had determined that own^ 
if s of landed proper ty^ though not inhabitants of 
the borough^ and though their names did not ap^ 
pear 'on the poor*s rate hady a, right to vote if 
they paid to church and poor (a). Whereupon 
she ccunfel for the petitioner, propofed to quar 
{a) See the report at the end of tlie cide. 
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lify Mr. Pickard the fifft voter, who was rtf* 
je&fed ; his conveyance was produced by Mr/ 
Templema/g, who was a fubfcribing witnefs ; it 
was a leafe and releafe bf a houfe, and conveyed 
an eflate for life from John Trenchard, Efq.— 
The premifes appeared thus upon the rate: 
The Houfe in poffeffion of Elizabeth Reai^ who 
was the tenant. The witnefs was fleward to the 
voter, and receivc?d the rent of the houfe for 
him J he tendered and paid the rate to the over- 
fecf for Pickard, but wis refufed a receipt for 
forhiih, which he apprelliended was owing to the 
receipt being a&ed for the dwner,- and not for 
the octupier ; fuch receipt^ were uiualJy given 
till lately. On Kis crofs examination he faid, 
he paid the rites for ^o of 40 houfes belong- 
ing to Lord Shaftfbury, to whom he was Rew- 
ard ; a great many had been granted out for 
lives by the prefent and late Lord, with which 
(excepting 3 or 4) he had no concern. Between 
20 and 30 had been fo conveyed within tticfe 
two yeats, the greateft i^rt about twelve monthj 
Ago. Since LoM Shaftfbury conveyed away 
his property, he has had no concern widi it ; 
he never accounted for the fates with thofe who 
paid them (as agent to his Ijordfliip) or in any 
other capacity i The agency of the houfes was 
divided between him and Willis, who died 
lately. Being afked if he had received Willis's 

accounts 
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|£counts from his executors } he faid he had ; 
but returned them three weeks afterwards, 
fis they were fo confiifed, he could not under- 
iland them. Being alked whether the grants 
niadc by Lord Shaftlbury, were made hona 
jidey or whether they \yere merely colourable 
^r the purpofe of conveying votes ? he declared 
they were made "bona fide^ and that the confide* 
ration money was fettled by him, according to 
ihe real value of the eftate, without any implied 
truftt— rHe acknowledged that he did not think 
Jhe grantefcs would have purchafed, if the privi- 
lege of voting had not been annexed to the 
dilates ; but he f^id many of them declared at the 
time the deeds werq executed, that they would 
iiot take the eftates, except they were at full li- 
berty to act as they cbofe. He laid the rents 
referved, were lefs than the annual value of the 
pftates, becaufe certain fines were ftipulated, and 
{he grantees paid the taxes ajid repaiij. 

Mr. Peter ^ewplemau*^ cafe was as follows; 
he voted for a tenement conveyed to him by 
I^rd Shaftlbury, on the loth of Oftober 1782, 
for 60 years, if he (hould fo long live, in confide* 
ration of one guinea, and paying yearly thp 
rent of one fliilling, clear of all deduftions. The 
grantee covenanted to pay all taxes, aijd to ftaijid 
A a 3 to 
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to repairs. He was not to affign without licence^ 
but might underlcfafe. ' 

Mr. Templeman fald he knew the premifes^ 
that the rent referved, together with the money 
paid, was a fair confideration between the parties^ 
according to his judgment. The rack-rent^ 
when ilie deeds were executed, was not above t^ 
(hillings. 

Mr. Reid^ an attorney at Dorchefter, faid he 
had been employed to receive the rent .from the 
occupier of the tenement for Mr. Peter Tem- 
pleman, the owner ; and he had paid the poor's 
rate for it, on Mr. Tcmplcman's account. It; is 
a fpot of ground with a cellar, where ftalls are 
creded on market days, and is at prefcht let to 
two tenants, each of whom pays ten (hillings 
per annum ; but fometimes only half of the pre- 
^ifes is let. The entry on the rate, is, the iaufe 
late in the occupation of^-^^ The rate appeared 
to be one halfpenny in the pound, and was 
made for 48 months from the time of making 
it. But though it was called a monthly rate, 
it was faid to be coliefted 72 times in the year. 
This tenement on the whole paid about fix (hil- 
lings poor's rate per annumy being let to two 
tenants. 

After fix others had been qualified, nearly un- 
der the fame circumftanccs, and fix admitted 
good votes, under the refolution of the com- 

mitteep 
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inittee, th? counfel for Mr. Darner informed 
|he committee^ That diey were inftruded ta 
make no farther oppoficion : upon which, for 
form's feke^ a majority of vptes was entered ofl 
the poll for the petitioner^ 

On Thurfday the 14th of April, the com- 
jnittec informed the Houfe, by Sir Gilber; 
£lliot (in the abfence of Mr, Dundas) that it 
fippearing that the merits of the petitions *did irx 
part depend upon the right of election, they 
liad required the counfel for the feveral parties 
to deliver to. the clerk of the committee ftate-» 
^nents in writing of the right of eleftion, for 
l^hich they refpeftively contended. 

That in confequence thereof, the counfel for 
the petitioner, the Hon. Cropley Afhley, deli- 
ycred in a ftatement as follows : 

^* The counfel for the petitioner ftate the rigl>fr 
^^ of eledion to be in the inhabitants of the faid 
*•* borough paying to church and poor in ro- 
*^ fpe& of their perfonal eftates ^ and in fucl^ 
«* perfons as pay to church and poor in refpeft 
** of their real eftates within the faid borough, 
** according as the fame has been declared by 
^i the laft determination of the Houfe of Com- 
" mons, on the i8th of May, in the year 
" i7*o." 

A a 4 That 
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That the coimfel for the Sitting Metnb^f^' 
the Hon. George Darner^ delivered in a ftate;^ 
ment, as follows : 

• ** The counfel for the Sittii^ Member ftate, 
*^ That the right of ele&ion for members ^ 
^\ ferve in parliainent for the borough of Dorr 
" chefter, in the county ofDorftt, is in the in- 
*/ habitants of the faid borough, who are bound 
*^ by law to pay and do pay to church and 
*^ poor in refpe<ft of their perfonal eftates ; and 
** in fuch perfons who are bound by law to pay 
*^ and do pay to church and poor in refpeft o(! 
** their real eftate^ witlim the faid' boroHigh." 

That upon the ftatement delivered iii by the 
counfel for the petitioner, the faid feleft com-^ 
ijiittee have determined. 

That the right of elcftion, as fet forth in the 
faid ftatement, is the right of eleftion for the 
Taid borough, To far as the faid right is therein 
defcribed, 

That upon the ftatement delivered in by the 
counfel for the Sitting Member, the faid feledt 
committee have determined, 

That the right of ele'dion, as Tet forth in the 
faid ftatement, is not the right of eleftioh for the 
faid borough of Dorchefter. 

That the faid fcled committee having duly 
confidered the faid ilatements, and the evidence 
adduced before them, touching the right of 
^eftion for the faid borough, have determined, 
'• that 
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TT^at purfuant to the Iqfi determination of tbei 
Houfe of CommonSy the right of electing burgejfes 
to ftrve in parliament for the borough of Dor^ 
^hejier^ in the county ofDoffet, is in the inhabit 
tants of the faid, borough paying to church anf 
poor in refpeSl of their perfinal efiates; and in 
fuch perfons a$ piry to church and poor in refpeS^ 
of their real ejtates within the faid borough^ 
though not inhabitants or occupiers ; and although 
their names do not appear upon the poors rate. 

That the faid fcled committee have alfo de-^ 
termined. 

That the Hon. George Darner is not duly 
clefted a burgefs to ferve in this prefent parlia-i 
ment for the borough of Dorchefter, in the 
county of Dorfet : 

That the Hon. Cropley Alhley, the petiti- 
oner, ought to have been returned a burgefs to 
ferve in this prefent parliament for the faid bo- 
rough : 

And alfo. That the faid Cropley Alhley is 
duly elected, &c. 

And alfo, That neither the petitions nor the 
oppofition to them appeared to be frivolous or 
vexatious. 

And the faid determinations were ordered to 
be entered in the Journals of the Houfe. Then 
it was ordered^ That the deputy clerk of the 

Crown 
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Crown do attend the Houfe forthwith^ with the 
hfl return for the faid borough, and amend the 
fame by erafing the name of the Hon. George 
Damer, and inferting the name of the Hon« 
Cropley Aihley inftead thereof. 



VI. THE 
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Xbs Reporter having Been favonred^^th ^ 
Jfght of the paper delivered to the committee^ 
4outaining a Comparifon between the different 
Polls, and the correfponding RateSy fubjotns it 
for the fatisfaSlion of thofe who nutf wijh to fee 
the whole in one point of view. 
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P F 

THE COMPARISON OF THE PQLL^ 

TAKpN FOR THE BOROUGH OF DORCHESTER, 
^itb the correfponding Rates. 



1790 15 Qwnen ▼ote^ un^cr the following mode* 

fOLL, RATE. 

{John Clapcott tn poiTcf- 
fion of Richar^ GU- 
let: * 

1705 The fame number (though not the iame pcribns through* 
out) voted under the li^e mpde^ * 

1 710 11 Voted under the like mode, 
\ __ . I ♦ • . 

1713 24 Ditto. 

« I Owners voted under the foUowing mode* 

r The occupier of Awn* 
Awniham ChnrchHl \ (ham Churchill's 



I7Z0-, 






I garden. 

* The occupier of John 

John Watts J Watt.,fen.'.houie, 

■' . 1 m the tenure of 

L Robert Suvens. 

e • Ifaac Bennet J Xfaac Bennet pc^cflian 

^ I **^ Samuel Bedioe; 

(The occupier of Dennis 
^ i^^'^flfe^or^ 
Pooh. 

{The occupier of Atvnfam 
Churchill, Efq. his gar- 
den. 

(^ ai The name of the owner 



f 
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i tfkacBexinett 

8 £dward Bradbury 
11 John Browne^ £iq« 

9 Thtmias Daw 



ilM 



17 The ov/ntt't tame 



r 4 



i75*^ 



Ifaac Bennct 



i 3 The owner's name 



b. i8 The owner's name 



i7M^ 



15 Wairen Lifle, Efq. 
8 George Browne, £fq. 



1 1 The owner's nari)e 



RATfii. 
r Ifaac Bennett's Houfeypoi!- 
I feffion William ^ave. 

{The occupier of Edward 
Bradbury's land a pof* 
feffion of Tho. Gritton. 

r The occupier J. Browne, 
i £fq. hisgaxden. 

i. Tho. Daw for the hou(e 
S in poflefllon of William 
t Farr. 

The houfe in pofleifion of 
upierof 
(fleflion 
occu- 
pier of the Crown Inn. 

J The occupier of Ifaac 
i Sennet's houfe. 

{The occupier of the houfe 
in pofleiRon of A. B. 

The houfe in poffcfllion of 
A.B. or, the occupier of 
the houlc in poflcffion of 
A.B. 




The occupier of Warren 
Lifle,£fq.'s houfe m pof- 
fcffionofMr.W. Bndlc. 



{The occupier of George 
Browne, Efq.'s houfe. 

. The houfe in poflcffion of 
. or, the occupier 
; houfe inpoITcIiioh 



^ The houfe in 
J A. B. or, 
*{ of the houfe 

L of A.B. 



x6 Edmund Bower 



^774^ 40 



107 



{Edmund Bower for his 
houfe in the occupation 
of Mary Rogers. 

fThe occupier of Thomas 
Thomas Standiih, jun. \ Standilh, j«n.'s houfe in 
" I poflfcffion of William 
'^ Rogen. 

The houfe in pofleffion of 
A. B. or, the houfe in 
the occupation of A.B. 



The owner's name 



{ 
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VI. 

THE 

CASE 

Of the 8 T X w Ak r ft T of 

ORKNEY and ZETLAND. 
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The Cofltouttee net on Saturday, the i6tK oF 
April 1 791, and was compofed of the foUowb^ 
members: 

Hon, Edward James Elliot, Chairman^ 

William Southeron, Efq. 

I^rd Doun, of Great Bedwyrii 

John Smith, Efq. 

Lord Apflcy, 

Alexander Callendar, Efq. 

Sir James Stuart Denham, Bart. 

Ifaac Hawkins Brown, Efq. 

Rt. Hon. Sir Richard tVorfley, Bartl 

Jervoife Clarke Jervoife, Efql 

WilUain Weddell, Efq. 

John Pitt, Efq. 

Sir Henry Clinton, K. B. 

Nominee of the Petitioner j 
Sir James St. Clair Erlkine, Bartl 

Nominee of the Sitting Mimber^ 
Lewis Alex. Grant, Efq. 

Petitioners^ 
1 • Colonel Thomas Dundas, Efq* 
2. Charles Innes, Clerk to his Majefty's Signet; 

with other Freeholders in Colonel Dundas's in- 

tqreft. 

Counsel, 
Mr; Wight, Mr. Douglas, 



Sitting Membevy 
John Balfour, Efqj 



Counsel^ 
Mr. Fergufon, Mr. Dallas, Mr. Dunda», 
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( 3% ) 
THE 

CASE 

Of the 8TEWA&T&Y of 

ORKNEY and ZETLAND. 



THE petition of Colonel Dundas (which 
was afterwards abandoned) dated, That 
leveral illegal votes had been received in favour 
of the fitting member, who was returned when 
the petitioner was duly elefted ; it likewife 
contained a charge of bribery. 

That of Mr. Innes and the other freeholders 
fet forth. That by an aft of the parliament of 
Scotland, anno 1 68 1 , chap. 2 1 , it was enafted ai 
follows: — " And to the effeft that fufficient ad- 
** vertifeqjent may be given to all parties having 
•* vote in eledtion, who are to eledt at the callii^ 
^* of a parliament^ or convention, the Sheriift 
•* and btewarts are hereby ordained to make 
*' publication of the Call and Diet of the faid 
'* parliament, ajod conventioh^ and of the DiA 
B b " appointed 
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" appointed for elcftion ; and that at the head 
*• burgh of the (hire or ftewartrjs upon a mercat 
" day, betwixt ten anH twelve in the forenoon ; 
*« and alfo (hall make the like intimation at each 
•' parilh kirk onSunday immediatelythereafter/' 
That by the writ iflucd upon the diffolution of 
the laft parliament, the fteward of Orkney and 
Zetland was accordingly *' commanded and en- 
<• joined, immediately after and upon receipt 
" of the faid writ, to give notice to the .whole 
^*' freehold's within the faid (heriffdom of Ork- 
" ney and Zetland, to the effed they might 
** meet and eledt one knight or commiffioner 
f* for the faid (heriffdom, according to the form 
** prefcribed by the ftatutes in that cafe made 
'«* and provided ;" but that the faid fteward, or 
his fuWlitute, although they appointed a meet- 
ing of the freeholders for electing a knight or 
commi(Eoncr to reprefent the faid ftewartry in 
the prefent parliament, to be held upon the 
;i8th of Jufy laft, omitted and negledted to 
publi(h the faid meeting in terms of the above^ 
mentioned ftatute. That the petitioner, the 
£ud Charles Innes, upon difcovering this ne- 
gleft did, immediately after the writ was read 
jfit the faid mteeting, on the 28th of July laft*^ 
otgedt, that no election could then take place 1 
Un4 proteft, that if the freeholders Ihould pro- 
ceed.to any ftep, in or to\^ards aa eledbn of & 

member 
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member to reprefent the ftewartry under the 
faid writ, every fuch aft or ftep, as >vell as the ' 
cleftion itfelf, would be void and null : and 
the faid petitioner, Charles Innes, immediately 
after entering this proteft, withdrew from thfe 
meeting. That the petitioners are advifed and 
humbly conceive, that the eleftion made under 
thefe circumftances and without the previous 
publications required by law, and the return of 
John Balfour, Efq. arc void and null. They 
therefore pray, &c. 

After the petitions were read, 

Mr. Wight, 
On the part of the petitioners faid, That he 
Ihould confine his obfervations to the nullity oi 
the eleftion, as it would be unneceilary to trou- 
ble the co^iunittee with obfervations on parti* 
cular votes, if they fhould be of opinion that 
the whole proceedings were informal, and there^ 
fore void. He dated, that the aft of James I. 
of Scotland (iiii»o 1427) having exempted the 
(mailer barons and freeholders from appearing 
perfonally in parliament, after fbme inter* 
mediate reguUtions, the aft of x 681, and fub* 
fequent ftatutes, limited the right of voting for 
commiffioners of (hires to two defcriptions of 
perfons} iftj Thofe who are infeft in property 
, B b 2 or 
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I or fupwority, and in poflefSon of a forty (hil- 

ling land of old extent {a) holden of the crown ; 
and 2dly, Thofe who are infeft of lands, liable 
in public burden for ^.400 Scots of valued rent. 
This a<5l Ukewife regulates the notice which is 
to be given to the eledors : it requires Ac flic* 
rifis and flewards of counties to make procla- 

madoa 

(4) The M extent b an ancient valuation of the land in 
Scotland by ihe retour (/. e. verdidt) of a juiy or inquefi, 
made in order to afcertatn the land-tax and the cafualtiet 
and duties payable to the fuperior* It it uncertain wheii 
the lands were firft fo extended ; and it is cqtKdly uncer- 

(tain when a new valuation became requifite, either from 
the depredations of w^, on the one hand, lowering the 
value of foroe lands ; or the increafe of commerce and in- 
dufiry, on the other hand, raifing their value.— There b 
\ extant a rental of king Alexander III. which already roea« 

i tions the amif^am extemtam^ and it b afcertained that a re« 

(valuation took place in 1424. (See Mr. Wight's Syficm of 
the Law of Elections in Scotland, p. 161. and Hifiorical 
I Law Ttai^« Tr. 14.) An zSi of James IIL anno \^^% 

requires that all future retours fliould fpedfy, firfl^ the 
old extent \ and fecondly, the niew extent, or pradfe valut 
of the lands at the time of the inque&s ierving the heir to 
his predeceflbr ; and the x6 of Geo. II. requires the old 
extent to be proved by a retour prior to the i6th of Sep- 
tember 1 68 1. 

The land-tax in Scotland is at preient levied by 
o^mmiflSoners appointed for each county ; who ais cm« 
powered to do every thing neoeflary for adjufitng the valu- 
ations of the ieveral lands within their refpedive counties* 
In doing this, they are guided by the original valuation- 
rolls, and where they have been loft, faj the cefs books, 

which 
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mation of the diet of eleftion at the head-burgh 
of their (hire of ftewartry, upon a market day, 
between the hours of ten and twelve in the fore- 
noon ; and alfo to give the like intimation at 
each parifli kirk, on the Sunday immediately 
thereafter. Thea&of 1681 is confirmed and 
enfgrced by the 1 2th of Anne, chap. 6^. § 4 ; 
which, under a penalty, requires the notice to 
be given at each parifli church within the county, 
three days before the eledtion. Accordingly, 
the precept, which in the prefent cafe was iffued 
by the flierifF or fteward- depute (^), direfted 
notice to be affixed on the moft patent door of 
each parifli church ; and the • return certifies 
that requifite to have been complied with. 

He did not imagine that the counfel on the 
other fide would deny that the fitting member 

which wert made from tbofe original rc^ls. This laft vdu« 
atioD of landed property, was fixed about the middle of the 
lail century ; Orkney was then valued, but Zetland was 
dot. 

(h) The ao Geo. II. ch. 43, aboliflied ail hereditary fheriff' 
fiiips and ftewartriesi and enacted, that the Kingihould 
not grant thofe offices to any perfon for a longer term 
than a year^-^High fheriffs and flewards were likewife de- 
prived of their judicial powers ; fo that their offices be* 
coming merely nominaly they have never been appointed.-^ 
The judicial and mioifteriai fuodHons of the office of 
fhenff and (Reward are performed by the fheriffs or Rew- 
ards depute (who are appointed by the crown) and th» 
fheriffs or flewards fubftitute, who are appointed by and ad 
under the fheriffs depute. 

B b 3 reprc- 
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reprcfcnted Zetland as well as Orkncjr. But if 
that were true, it muft follow, that notice was 
required by law to have been given in the 
churches of each diftridt. The eledion was made 
on the 28th day of July, 1790, and notice was 
given of it in the churches of Orkney, fo early 
as the 30th of June ; but no notice whatever was 
given at any one of the parifli churches in Zet- 
land. This having been pointed out to the 
(heriff fubftitute of Orkney, who prefided at 
the cleftion, the omiffion was avowed j on 
which one of the freeholders protcfted agsunft 
the validity of the proceedings. To this the 
following anfwer was given by Mr. Balfour, the 
IherifF fubftitute: That no notice had ever 
been given in Zetland of any eleOiion fince the 
union— that it was impoffible to give fuch no- 
tices within the time limited for the return of the 
writ— That no freeholder of the county refided 
there ; nor was |here a qualification affording 
a vote in the whole diftrift — that he, the IherifTs 
fubftitute for Orkney, had no jurifdiftion in 
Zedand — ^and that the fiill meeting of free- 
holders befpoke fulEcient notice. 

As to the firft excufe offered for the irregula- 
rity, namely, that the ad had been uniformly 
neglefted (ince the union, he muft fay it was a 
bold aflerfion, and would be difficult of proof. 
The law pofitively requires fuch notices to be 
given. If the difficulty of executing it had 

really 
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really been felt, would not the aft have been 
repealed? But fuppofing the non-ufage were 
proved as to Zetland, it could not on that ac- 
count be argued that the law had gone into 
defnetude ; for it was never contended, that an 
a'6t of parliament was binding in one part of a 
county and not in another. A partial ufage of 
that nature cannot abrogate a general law. 

The fecond argument is the want of time. 
But the number of parifties in Orkney is greater 
than in Zetland ; and all that is required, is to 
fend boats to the different iilands ; which can- 
not require fuch a length of time as is pretended. 
But it is thirdly faid, That there is no quali- 
fication for a vote in Zetland. The adk how- 
ever makes no provifion for this ciraimftance; 
and it may happen that a freeholder relides there, 
though he has no eftate in that part ; or that he 
reftdes on his eflate in Zetland, while his qua- 
lification is in Orkney. 

The laft argument feemed to be, that the 
flicrifTfubftitute of Orkney had no power to caufc 
notices to be given in Zetland ^ but chat excufe 
could not avail the (heriff depute, who had two 
(ubftitutes; one for Orkney, and one for Zetland* 
—though each of thefe had an appropriate jurif- 
diftion, that of the (heriff depute of Orkney and 
Zedand extended to both diftridls. 

Mr. Wight fuggefted to the attention of the 

Committee, the cafe of Seaford, reported by 

B b 4 Mr. 
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Mr. Luders, in his third volume. Though the 
parties there confented to hsve the poll taken^ 
without the notice required by law, the com- 
mittee declared the ele<%ion void, fenfible that a 
confent of that nature could not difpenfe with 
the falutary enadlment of the ftatute, made ixi 
favour of the whole body of electors, — ^He was 
at a lofs to fee any difference between that ca(b 
and the prefent, except that in the Seaford cafe 
it might be argued, that the parties had con- 
fented to wave the notice; whereas his clients 
had protefted againft the legality of the whole 
tranfadions, becaufe the notice was omitted. 

Evidence. 

The counfel for the petitioners then faid, 
they fuppofed the counfel on the other fide would 
admit, that Zedand was part of the county or 
ftewartry which Mr. Balfour reprefented. But 
this was refufcd ; the writ was then read, which 
mentions the county of Orkney and Zetland^ and 
enjoins the (heriflF to give the due notice 
required by law. The return to the writ de- 
clared, that notice had been given at Kirk« 
wall, the principal bui^h of the faid county of 
Orkney and Zetland, and at all the parish 
churches within the county. 

The proteft, which has been mentioned, and 
which had been anfwered by the fteriff fubfti- 

tutt 
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tute for Orkney, was now offered to be read, 
and was faid to prove itfelf, being in the nature 
of a record, and figned by the (heriff clerk's de- 
puty; but Mr. Fergufon faid, that after the 
decifion of the Stirlingfliire Committee, he 
could not fuffer this inftrument to be read'; he 
had indeed till then always imagined that a pro- 
teft was prima facie evidence ; but that committee 
had decided otherwife (a) ; and the decifion had 

been 

(a) This queftion in the Stirlingfhire cafe, arofe on th« 
vote of Lord Alva. — The counfel for Sir Alexander 
Campbell, the petitioner, propofed to prove that his Lord- 
fhip tendered his vote for their client, by reading a proteft 
drawn up by a notary public, whofe hand-writing wai 
proved. The proteft was made after Lord Alva claimed 
to be enrolled, and was refufed. To this the counfel for 
the fitting member, Sir Thomas Dundas, objefleJ!.— 
They faid, that though the proteft might be admiffible evi- 
dence in the courts of Scotland, it could not be admitter! 
on the minutes of the committee by the principles of the 
Engliih law, as it was a declaration of a pcrfon not upon 
oath, nor fubje£t to crofs-examination. They conrendcd 
that the notary himfelf (hould have been called ; and dwelt 
upon the confiifion which would arife, from having two 
different lyftcms of the law of evidence, one applicable to 
Scotch, and the other to Englifli elections. On the other 
fide it was contended, that the committee ought to receive 
evidence which would be received by the Court of Scflion ; 
that the words of Mr. Grenville's a6l were ambiguous, 
and only direfted the committee to judge by the evidence ; 
AJid that therefore they ought to conftruc the aft liberally* 

and 
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been adopted in the fubfequent cafe of Dumfries* 
He would admit tha£ the minutes of eledion 

were 

and to decide qu^fons of etedicmt for Scotland* at the Soot- 
ti(h parliament would have decided them previoas to the uni- 
on. It was alfo aiked whether, if the parliament were to be 
fummoned to meet at Edinburgh, the locality of the fitu* 
atioQ would be a reafoa why committees, deciding cafea 
of controverted eleftions for England, (hould adopt the 
rules of Scotch Law ?-~and it was faid that notaries 
were perfons of charad^er and refponfibility ; that they 
were formerly appointed by the Pope, afterwards by the 
Emperor, but now in a better manner by the Court of 
SeilioD, upon a petition ilating their education, their mo- 
1 als, and abilities ; and that thefe protefts were recognized 
by the aft af 1681. The words of the adl are, *• in cafe 
'* any alterations have happened in the faid roll of 
•* clcftions fincc the laft meeting, the peribns then coming 
•* lo'have right to vote (hall be inferted in the roll ; and 
•* there fliall be no objefti')n admitted againft any in- 
^ fertion in the faid roll as faid is, but what fliaH be pro- 
*' pounded before they begin to vote to eleftion ; and if 
•* the objectors fliall not be cleared and acquiefce, they ihall 
** take inftruments, containing their objedHooi againft the 
*' admitting to or cKcluding any pcrfon from the forcfaid 
•* roll/' But to this it was anfwered, that the only obje£^ 
which the a£t had in view, by directing the proteft to be 
in writing, was to prevent other objections being afterwards 
brought fon* ard than what were made at the eleftion, as 
the following words bdicatp : ** And it is hereby declared, 
•* That no other objection (hall be competent in parliament 
«< or convention, but what fliall be contained in the in- 
•* f^nimcnts proper as aforefaid." 

The committee having deliberated, informed the conn- 
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were a record -, but this was no part of the mi-* 
nutes» neither was it made evidence by the an- 

fwer 

iel that they had determined, ihat the pnnefi was n§t jm^v. 
mdmijfible evidence. 

Mr. Davilbn writer, to the fignet, was then called on the 
part of the petitioner : he remembered feven gentlemen who 
claimed to be enrolled, but who were refufed to be admitted 
on the roll by the freeholders and Sir Thomas Dundas, 
the Praefes ; upon which they took ioftruments, L §. 
made a proteft before the roll was called over ; the no- 
tary was Mr. John Campbell of Stirlng, and the inftru- 
ment was fubfcribed by the witnefs. Upon ttiis the pro- 
teft was again offered as evidence ; and Mr. Ferguflbo (aid 
that he was of opinion that the proteft was admiffible evi- 
dence in that part o^ the kingdom to which he belonged^ 
without being proved by a fubfcribing witneis ; but now 
that this additional proof was obtained, he imagined there 
could be no objeiStion to its being read. He wa:« ready to 
admit that, in inftruments of conveyance, the witneflea 
only atteft the execution of the deeds ; but in the prefent 
ioftance, the witnefs by his fubfcription attefled the truth, 
of the fafts narrated, in the fame way as when he fub- 
fcribes a deed of feoffment, he declares that earth and ftone^ 
the proper fymbols of the transfer, were delivered.<-*Mr». 
Davifon had declared that he witnefled the truth of the 
£i£is mentioned in the proteft ; and it could be no ob- 
jection to the inftrument that he had ftgned it after th^ 
meeting ; for it might as well be objeded to a deed of feoff- 
ment, that the clerk who engroffed it did not extend (f) 
it on the earth and ftone whidi were ufed at the transfer o£ 

(pi To extend a deed, in the Uw of Scotland, means to cngrofs and 
Siecate it. 

the 
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fwcr of the fhcriff fubftitutc of Orkney; fbrWs 
aft could not bind Mr. Balfour.-^To thij ob- 

jeftion 

the eflafe. To this the caunfel for the fitting mcniber fUH 
obje<5^ed that Mr. Campbell himfelf ought to have been 
called and fworn, if his declaratidns were meant to be relied 
on. They faid a proteft was not fo folemn an inftniroent as a 
deed which however only binds the parties to it. The queA 
tion therefore was iimply this,Whether the committee would 
be fatisfied with a written infiirument, when the fame h&B 
might be proved by a witnefs upon oath, fubjed to a crofs- 
examination ?— The nominees. Sir Adam Ferguflbo 
and the Right Hon. Charles James 'Fox, differed on the 
pcMnty and gave their reaibns pretty much at large. The 
room was not cleared ; but it was underftood that the com- 
mittee would not receive the proteH as evidence : upon 
which the counfel for the petitioner proved the tender of 
Lord Alv^^'s vote, and feveral others, by parole evidence. 

*^* Macdonall has the following paflage, vol. 2. p. {02. 
•• Such inftruments of notars as are neceffary for com- 
** pleting rights, or are folemnities authorized and re- 
^ quired by law, are probative by themfelves, unlefs im- 
^ proven; fuch are indrumentsdf feifin and of refignation, 
^ inftruments of requifiti'^n and premonition, intimations 
'* of affignations and protefts of bills ; for it would create 
**^ great danger and inconveniency to parties, if they were 
** bound to prove thefe feveral matters other than by the 
^ inflru'ments. Nor will it annul fuch of them as ought to 
•* be inferted in the protocol book, that they are not there- 
** in filled up ; that neglect only inferring a penalty upon 
** the notary. But other inftruments and protefts taken by 
** parties on fundry occafions, in evidence of fads and cir- 
** cumftances attending any procedure of the parties, m do* 
*^ ix*g or forbearing any thing, or to put the other party in 

«« maia 
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jcftion Mr. Douglas, in reply (aid, that the pro* 
tcft ii the Stirlingftiirc cafe was offered with a 
different view from the prefent one ; for it was 
offered to prove the truth of the fads alledged 
in it, which he refifled, becaufe thofe allegations 
were not made by a perfon fworn to fpeak the 
truth ; but he faid that this proteft was not of-* 
fered to prove the contents of it, but merely to 
(hew that fuch an inftrument was made, and 
that die electors did not acquiefcc in the pro* 
ceedings. 

The committee decided, tiat the proteft was 
Mt new admiffible. Several attempts were af» 
terwards made to get the infbiiment^utupon the 
minutes, but none of them came within the 
following refolution of the committee, *< ^'bat 
** before a proteft be admitted, proof muft be ad* 
** duced that it was tendered to be put on the 
*^ minutes of the eleSion meeting, and rejeSed.'* 
The protefl was entided " Extnuft of a Proteft,** 
&c. and being figned by t^e deputy flieriff 
clerk vfko was alfo a notary, was faid, by 
the counfel for the petitioner, to be thereby au- 
thenticated ; but to this it was anfwcred, that 
the deputy iheriff clerk had. in that capacity 

'' malaJUe, by notifying to him certain particulars in that 
'* folenn manner, are not probative of the fa<^8 therein fct 
*• forth, but regularly muft be fupported by the oaths of 
•« the notaiy and witnefles." . ^ - • 

no 
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no other power than to record the proceedings 
of the meeting of freeholders on the minutes; of 
which it was apparent this proteft formed no part. 
The counfel for the petitioner then proceeded to 
give other evidence of the negative, that the 
Dodces had not been given in Zetland. They 
appealed to the minutes of the eledion, which 
dated the proofs produced of the nodces, which 
had been given in Orkney, but were altogether 
filent as to Zetland; and they examined two 
of the freeholders prefent at the eleftion, who 
remembered the objedbion being taken, and the 
admiflion made on all hands, that the notices 
had not been given in Zetland. 

The evidence for the Petitioners being 
clofed, 

Mr. Douglas 

Addrefled the committee, and faid. That 
aldiough he might perhaps have contended 
that under the circumflances of the cafe, it was 
inamibent on the fitting member to prove that 
due intimation of the eleftion had been given; 
it was fo notorious that the proclamations were 
not made in Zetland, as they were in Orkney, 
that he thought the faft would have been 
at once admitted ; but had the eleftors in the 
intereft of the peddoner waved the formality, 
inflead of proceiling againft the negled of it, 

he 
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he (hoiild have contended tliat fuch a circuna- 
ftance could not alter a public law. He ob- 
iierven that the fyftem of reprcfentation, which 
now obtains in Scotland, is peculiarly the crea-* 
tureofthe ftatute law, as it was fornnierly the 
privilege and duty of every perfon holding his 
lands of the crown, to attend the parliament. 
The 4di claufe of the ftatute of 168 1 (the go- 
verning law of eledions) is almoft a ftatute of 
itfelf. It has a preamble which ftates the in* 
tent of enading the fubfequent .regulations to 
be, that fufficient notice may be given to the 
eledlors. The mode of giving this notice is 
fpecifically pointed out, both by this ad and 
the fubfequent one of the 12th of Queen Anne. 
Now it could not be pretended that the (heriS' 
had complied literally with the dircdions of the 
ftatute : the fitting member would probably 
reft his defence on the nonufage, with regard to 
Zetland. It is however a diiBcuk ta/k to prove 
that a pofitive law may be difobeyed widi im- 
punity, as the principle of a law being abrogated 
by defuetude, founds awkwardly in an Englifti 
car. He muft obferve, that a reprefentative for 
Zetland, was in parliament a reprefentative of 
the whole kingdom : how dangerous then and 
incongruous would it be to adopt two different 
rules of conftrudion, with regard to the fan^t 
ads, which were meant to be a comncionv guide 

to 
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to both countries. When Scotch eledions 
were tried at the bar of the Houfe of Com- 
moDS^ previous to Mr. Grenville's bill, the rules 
of Englifh hw prevailed ; and the inconvenience 
of a difierent fyftem would now be great indeed, 
as aconunittee might be conftituted without con- 
taining one perfon who undeHlood the Scotch 
law. But if the dodrine of defuetude were to 
be relied on, could his friends produce one 
inflance of an aft of parliament in defuetude in 
one part of a county, and in full force in another ? 
Upon that principle Scotland might be divided, 
like a chefs board, into various checkers, each of 
which would exhibit a different conftrudion of 
law. Their own conduft in Orkney (hews the 
neceflity of publiftiing the notices. What ex- 
ception then could there be as to Zedand ? 
Suppofe the notices had been publiflied in 
Zetland and one half of Orkney, or at all 
the parifh churches of both, but not three days 
before the eleftion, would not the eleftion have 
been void ? Ufage might perhaps be fometimes 
admiffible to explain an ambiguous law, but 
could never be admitted to contradift a poiitive 
ftatute, which clearly direfts the iheriff depute 
how to aft within his jurifdiftion. There arc no 
words reftraining the notice to thofe parilhes, 
frhich contain qualifications entitling the owners 

to 
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tbvote., Notices are fuppofed to be perfohal, 
4nd are not givfen to the Itod ; and it is not im- 
probable that voters tefided there, from the very 
tircumftance that the lands Are not Valued iii 
fuch a manner as to f urnifti a votfe ; for gen- 
tlemen of property in Zetland, having no Vote 
on their eftatesj but entitled to rcprefentdtion 
as they contribute to the land-taxj riiight natil- 
tally wifh to purchafe d vote in Orkney. Others 
\vho refide irt Orkney, might be in Zetland 6n 
bufinefs or pleafure. The fame eXcufe might 
be hiade for not publiftiirtg thfe ndtitie ih ahy 
parifli in Orkney which happdned nbt to con- 
tain a qualification, or'wherc the efliite had beeri 
forfeited) or was in the hahds of a woman ; bitt 
it would be dangerous to give fuch a latitude dJF 
power to the (heriff^ when the diredlions of thfe 
ad are fb explicit. 

But it is faidj by way df excdfe, thdf the Ihe- 
rifF fubftiiutfe for Orkney prefided at the elec- 
tionj and that he had no authonty td give no- 
tice in Zetland; So niuch the woife for the 
'fitting member J for of coUrfe a perfdn prefided 
at the eleckion^ who is nor mentioned iji the ad 
of 168 1 i and who had no pdwer over, or con- 
hcftioh with, one half of the country; 

Another ground ofjuftifieatioil has beeri, 

that the ufage was in their favour^ abd that this 

obyedion was not taken at the laft cleftion^ 

G c though 



Digitized by 



Google 



386 CASE VI. 

though there was a conteft for the county. But 
it might juft as well be faidt that becaufe a cer- 
tain Right Hon. member of parliament was re« 
turned when a minor, and no objeftion was 
taken by thofe who, young as he was, might 
have wiflied him out of the Houfe, or even if 
it could be. proved, that none but minors were 
ever ele&ed for a particular borough, — the com- 
mittee would hear fuch evidence, or be induced 
by it, to abrogate the adt of William III. which 
excludes minors from being chofen. At bcft, the 
circumftance could have no greater weight than 
an agreement, which, if it were proved, could 
not avail Mr. Balfour, according to the Seaford 
cafe. That cafe was not the firft in which the 
want of notice proved fatal to an eleftion. The 
committee of privileges refolvied in the Win- 
chelfea cafe {a)^ " That an eledion of a. bur- 
" gefs to the parliament, without due warning 
" aforegoing, if any of the eleftorsbe abfent at 
" the time of fuch eleftion, is void ; for vvith- 
** oiit fuch warning aforegoing> the deftors 
** know not when or where to meet ; and they 
" are not bound to attend, continually in ex- 
" pe6tation when or where it (hould be/'— 
It is likewife remarkable, that the two Tield- 
ens^ who were excluded by the mayor, aftually 
tendered their votes for the petitioner (bj. So 
(0) Glanville'sRcp. p. 19. (4) p. 15. 
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alfo in the year 1660 (8 Journ. 76) the Houfc 
agree with the committee, that the eledtion of 
members for the borough of Hellfton is void, 
•^ in regard due notice was not thereof given/* 
Thefe were inftances of the common law of 
parliament, before an a£bual line was chalked 
out by ftatute. The words of the 7 and 8 
William III. ch. 25, require the returning of- 
ficer to giwtfour Jays notice at Uajl, of the Jay 
^pointed for the eUElion. An erroneous opi- 
nion had prev2uled, that the day on which the 
n<^ice was given, and the day of the eledion, 
might be reckoned inclufively: and the eledtion 
ibr Seaford was made on the 30th of March, 
in confequence of notice given on the 27th. 
Theonlyeleftorwhofignedthepetition,complain' 
ing of want of notice, was prefent when the poll 
was taken and voted. Proof was alfo offered, 
that all the eleftors of the borough (except twOy 
who were in the intereft of the fitting member) 
were prefent ; and that the petitioner and his 
friends had urged the returning officer to com- 
mence the elefkion, contrary to the opinion 
of the tfther candidate, who at laft ac- 
quiefced. But the committee watching over 
the intereft of the public, would not allow fuch 
a compad to overturn a public law, ^' which 
'• no individuals could alter or controul." In 
that cafe a diftinftion was taken between ads 
C c 2 wh*^ch 
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which are merely dircSory, and thofe which iti 
conclufory, but witliout eflfeft. It was likcwifc 
argued, that the penalty of 500I. was the only 
puniflunent that could attach upon the negleA 
c^ the aft ; but that argument was alfo difre- 
garded. In the prefent inftance there is no pre- 
tence for either of thefe arguments, as the in- 
junftion of the ftatutes is exprefs# The aft of 
1681 ioflifts no penalty; leaving the pu- 
niihment of difobedience to the common law. 
The penalty infiiftsd by the aft of Queen Anne^ 
is therefore cumuktive, and cannot be taken to 
operate as a repeal of theformerlaw. — Mr. Dou- 
glas concluded with faying, that, in his appre- 
henfion, it would be impoffible for hissfriends to 
point out any folid difference between the Sea* 
ford cafe and the prefent one ^ they might draw 
an ideal diflinftion, as the notice was there de- 
feftive for want of time ; here it was defeftivp 
for not being given at the proper place. But 
the principle of each was the fame; and he trufted 
the fame principle would now be fupported by 
a iimilar decifion. 

The cafe for the Petitioners being dofed, 

Mr. Fergvsson^ 
On behalf of the fitting member, faid, Tliat 
the queftion ieemed to him to be. Whether the 
omiiSon of the retaming. officer v^s in this cafe 

fuch 
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fuch as to viraw a very feverc puniftiment on 
filr. Balfour, although no conneftion was proved 
between them, and no detrimental confequence 
had followed to any one concerned in the elec- 
tion ? He agreed with Mr, Wight as to the 
nature of the qualifications which beftowed the 
right of voting in Scotland 4s a frechdder; but 
he obferved, tha^ if there was any part of that 
country which pofTcflTed neither of the two re- 
•quiiites, it was for thepwpofes of reprefentation 
in the. Houfe of Commons, nearly \i\ th? fame 
iituation as if it were part of Nqrway, to which 
kingdom Zetland belonged, at a period {lot 
very far diftant. The ftatute.of 1681 was^. 
penned by a very able ^wyer, Lofd S.tair ; and 
he was willing to admit, that not a word of it 
was to be rejedcd. But at ^he fame tin^^e it muft 
be conftrued by the r^les of common fenfe, 
<itherW'ife the claiife which requires intimations 
of the cledtion to be given <* at each paroch 
*^ kirk'^ on Sunday immediately after the pro- 
clamation of the writ ai the head bupgh, might 
be conftrued in fuch manner as to require no- 
tices of an eleftion for a county to be given at 
all the parilh kirks in Scotland, ai\cl perhaps ir^ 
chriftendo;n : neither wQul4 fiich a literal con- 
llrudion anfwer thp purpofeof the petitioners; 
for the aft direfts the freeholders to meet at 
^ic head burgh of each fl>ire or ftewartry j but 
C c 3 thcrjj 
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there is no head burgh of the united ftew-*' 
attry of Orkney and Zetland, Kirkwall being 
the head burgh of Orkney Proper, and no more 
die head burgh of Zetland than of Middlefex.— 
The intention of the aft mull therefore be con- 
fidered ; and this is declared by the aft itfelf, to 
be the giving of fufficient notice to the free-^ 
holders, which muft be prefumed to have 
been done when every one knew of the elec- 
tion, and when thofe very perfons who com- 
plain of want of notice, took an aftive (hare in* 
the proceedings. By an aft of the Scotch par-- 
liament, no market can be holden on Monday, 
that day being thought too near the Sabbath ; but 
he (hould be able to prove, that it was phyfically 
Jmpoflible to intimate the notice in each pariOi 
church in Zetland in the intermediate time be- 
tween Tutfday (fuppofing the market to be 
holden on that day inftead of Friday) and the 
following Sunday. The aft could not there- 
fore be thought to extend to impoffibilities ; 
but if it did require thefe formal notices, the 
penalty inflifted by the ftatute of Anne, feemed 
to be only puniftiment for difobcdience. At 
any rate, his friends on the other fide could 
hardly imagine that, ftriftly fpeaking, they had 
made out their cafe. They might have fub- 
pcena'd the (heriff depute; or if afraid of the 
expehce attendant 09 that mcafure^ they might 

have 
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bave called upon the precentor (in other words, 
the parifli clerk of Unft) or of any one of the 
parifhes of Zedand^ and might have aiked him 
the fimple queftioa, Whether he had read 
any paper from his defk on fuch a day ? As 
he did not however wifti-to reft the cafe of his 
clients on the omiilions of his adverfaries^ he 
ihould proceed to (late to the committee fome 
part of the hiftory of the country ; from which, 
ke tr^fted, it would appear, that no negli- 
gence was imputable to any one at the lad elec* 
tion. 

Mr. Fergufon then dated. That the Zetland 
ailands were divided from Scotland by thePendand 
Firth; that their principal town was ftor Lerwick, 
as is generally imagined, but Scalloway; and that. 
the Zetland^s never had, at any period of time, 
the power of panicipating with 0>kney in the 
eleiftion of a member of parliament. The old. 
extent was impofed two centuries before Zet-* 
land was ceded to the Scottifh crown, fothat; 
of courfc, d\at qualification could not extend to 
thefe iflands. They might indeed have had va- 
lued rent ; but in point of fadt, that was equally 
unknown to them ; their quota of the land tax 
(one-third of the fum affefled upon Orkney and 
Zedand) being paid in the following mode 
one half by Sir Thomas Dundas, in fight of his 
C c 4 barony 
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barony of Zetland ; and the remainder by tixQ 
inhabitants^ who colled it according to a iner 
thod of their own. The correfpondence be-i 
tween Orkney and Zetland is extremely rare, 
and is chiefly carried on through Edinburgh or 
Xx>ndon. 

' There arc forty-fix Zetland iflands (thirty-, 
three of which are inhabited) and thirty places 
of worfliip ; fo that, though the cures are com- 
mitted to thirteen miniftcrs, yet, according to 
Mr. fVightf in his book on Ele&ion I^w, it 
would be ne^cflary to make the proclamation^ 
in each of thefe churches, notwichftanding di^ 
vine fervice is performed in them only a few 
times every year. Formerly, both Orkney ancj 
^tetland .belonged to the crowns erf" Norway, 
Dcivnark, apd Sweden ; they were pledged ii^ 
fecurity for the portiop of a daughter of Chrifi 
tian I. King of Denmark, v^hp njarped James 
the Hid of Scotland ; and though all claim tq 
then^ was afterwards releafed, and particularly 
pn the marriage of James VI. with the Princefs 
Anne of Denmark, an author, of the name of 
7orpbeus, ba^ written a book to prove that they 
ftill belong tq Denmark^ 
; Whilft part of Norway and Denmark, Zet- 
land appears to have formed a jurifdiftion fepa- 
jatc from* Orkney, being governed by an o(- 
(jccfj called a /pwi; arid after Orkney had a 
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fheriif appointed by the King of Scotland, Zet* 
land was dill termed a folderie, A grant o| 
-Queen Mary to James Earl of Bothwell^ who 
was created Duke ot Orkney, gives him ** f^- 
f* mitatum terras et infulas de Orkney \^ but 
<« Domin;uiv| et tnfulas de Zfetland'' And 
finother charter of that Princefs, confirmed by 
Jaro?s VI, diflinguilhes Zetland ^ a foldfr 
fte. 

The adt of 16I69, which unites Orkney and 
^etland, and annexes (hem, fo united, to th^ 
crown of Scotland, pref^rves them feparate as 
{o the pprpofts of elet^ion ; for a ipecific claufe 
feferves to Orkney jts rights on that head (j). 
The adl indeed appoints a ftewardj whofejuriC- 
4iftion extends over both j but the union is li^ 
jnited, and confined to the purpofes of govcm- 
jnent. It becomes neceflary , therefore, \o cozj^i 

{a) The concluding words of the ftatutc arc, ** It is 
'* always declared, that this ac^, and annexation forefatJy 
** fhall not prejudice the Bifhop of Orkney of his patr^ 
•* mony and pryilcges belongipg to him, or of any pact 
*' thereof; and that he and liis fupceiTors iliall be in the 
•* fame cafe as they were before the making hereof And 
«* likewife it is declared, that the annexation forefaid, aod 
^* the fuppreiiion of the faid office of fheriflf, aod the ered- 
** ing of the faid ftewarrrf, Oiall he without prejtxiicetp 
*' his Majefty's vaffaU within the faid iilcs of their libertiet 
** and privilegeSt to have and fciid commiirioners to par- 
•* liament to rcprefcnt them as they did, or might have 
^* done formedy/* 

fider 
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fidcr how the members for Orkney were clcftcJ 

previous to that union, when it will be found, 

that the Zetlanders had no participation what* 

ever in the choice of them. The lands in Tax.^ 

land being udal, or allodial, tranfmitted by 

decent from the Norwegians, who originally 

pofTcfled them, it was impoffible that- the 

owners of them fliould fit in a parliament com* 

poled of the feudal vaffals of the crown, who 

were the only ^jr^j f«r/>. Accordingly, in the 

rolls of the Scottifli parliament, the members 

are uniformly ftiled commiiEoners for Orkney 

alone* It will be hard to fay, that every one of 

thefe eleflions was void \ on the contrary, cycry 

one of them feems to be a tacit recognition of 

the legiflature, that the udal men of Zletland 

tad nothing to do with chufing the reprefenta- 

tives of Orkney. 

It was perhaps right that committees of the 
Houfe of Commons Qiould follow the rules of 
evidence and mode of examining wimefles, 
which their predeccffors had obferved, and 
which were drawn from the principles of Englifti 
law, and founded on good fenfe and reafoo. 
But he did not apprehend that it would be juft 
to go (b far, as to apply the doftrine of Englifh 
tenures to Scotch charters, or to conftrue a Scot- 
tifli aft of parliament by the rules which ob. 
tain in the courts at Weftminftcr. It might 

indeed. 
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indeed, upon that principle, be (aid, thstt a 
law cannot be abrogated by difufe ; although a 
very great {a) lawyer mentions the many fad dc* 
bates (public and piivate) upon old forgottea 
ftatutes ; and it requires fome ingenuity ia 
Lord Coke to explain the faft of ufage, eftab* 
lilhed in many inftances, in direct oppofition to 
a pofitive law {i). The principle of defuetude 
is unqueftionably received in Scotland, and has 
hecn recognifed, both by the Houfe of Lords 
and committees of the H6ufe of Commons : by 
the former, when they repealed the deciiions of 
the Court ot Seffion in 17^7 and 58, thereby 
declaring their opinion, That the ftatute which 
requires the magiftrates ot boroughs in Scotland 
to be refident, had gone into difufe ; and by 
the latter, in the Stirlingftiire cafe durii^ the 
prefent feffion,' when they allowed the petitioner 
to bring forward an objeftion which had not 
been made at the meeting of the freeholders, 
contrary to the exprefs provifion of the aft of 
168 1. The principle is founded in reafon ; for 
as all law derives its force from the ailent of the 
people, that affcnt may as well be fignified by 
a decided line of adtion as by a verbal decla« 
ration. 

(a) FNe Lord Stair, B. i. Tit. i. § i6. 
{b) 2 Doug. Concrov. £le&. p. 206. 

In 
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In the prcfent inftance^ the conftant ufage 
which had prevailed, was founded on the beft 
reafon ; namely, the inutility and imprafticability 
of doing what the petitioners contended to be 
made abfblutely neceifary. 

As to the cafes which had been quoted, Mr, 
Fcrguffon faid, He could eafily diftinguifh 
them from the one under confideration. In 
the Cirencefter eledkion^ the abfence of twa 
voters was procured by a j^fe declaration that 
the eleftion was not to proceed ; but no improper 
condudt of that kind exifted here. The deci* 
lion in the Seaford cafe, in one point of view, 
appeared to him to be ui\juft, as evidence was 
offered, to (how that the petitioner himlelf had 
fuggcfted the day of election to the returning 
officer ; and thus, contrary to a known maxin\ 
of law, founded his complaint 6n his own iile* 
gal conduft. But at all events, the merits of 
the election, might have been involved, whereas 
here, all the other fide had to complain of, was 
the omiflion of a ceremony, ufelefs in the pre- 
fent ftate of fociety. He trufted, therefore, that 
when the committee Ihould have heard the evi- 
dence he had to adduce, they would not only, 
be of opinion. That the petitions of Colonel 
Pundas and the Freeholders were ill founded ; 
but alfo, that they were frivolous and vexatious. 

Th^ 
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The counfel for the fitting member then 
gave in 

Evidence- 

I • An authenticated copy of a charter granted 
by James VI. of Scotland to Robert Earl of 
Orkney, dated the 28th of Oftober 1581, con- 
firming a prior grant made by Queen Mary to 
the faid Earl, dated the 2^xh of May, 1565. 
It contained the following words : *^ Cum omni^ 
" bus et fingulis ierris de Orkney ft Zetland, &c. 
•' ac deofficiisVicecofHitisFicecomitatus deOriney, 
'^ Ficecomitatufque et FoudrU ZetlandU" Al- 
fo, " Cum officio Ficecomitatus de Oriney, et Fice^ 
^^ comitatus de lefoldrU de Zetland cum omnibus^ 
** privtligiis libertatibus feodis et divorciis, eifdem 
" officiis pertinentibus et/peSlantibus.'* 

2. A fimilar copy of a charter by Queen 
Mary to Earl Bothwell, dated the i 2th of May, 
1567 (a). 

3. A copy from the records of parliament, of 
a proteftation by Patrick Blair, commiffioner to 
parliament for the (hire of Orkney, againfl the 
od of annexation in 1669. 

Mr. James Home produced examined copies 

of the rolls of parliament from 1587 to x689« 

(tf) Sec ant. p. 393. 

By 
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By thefc it appeared, that the Icffer barons wefc 
ftiled comaiiffioners for Orkney ; but the rolb 
do not contain the names of all the reprefenta- 
tives chofen throughout Scotland, but only of 
thofe who appeared in parliament. 

4. The minutes of the eledionsin 1734, 41, 
47, and 54, were produced, together with the 
notices which were then given. 

It was proved, that all the freeholders on the 
joll, were prefent at the laft eledion, except four, 
none of whom refided in Zetland. One of thefe 
feur had declared, he knew of the eleftion ; and 
another was at that time out of the kingdom. 

Mr. James H^ faid, he was well acquainted 
with Zedand ; that there is no valued rent there 
as in the other counties of Scotland, the land- 
tax being apportioned by another rule, peculiar 
tp the country : that he was intimately ac- 
quainted with the navigation of the Zetland 
iflands, but not much with the dire£t naviga- 
tion between Orkney and Zetland, as there was 
little intercovrfe between them. There arc 
twenty-fix places of worlhip in Zetland, which 
arc comprehended under twelve chaises, each 
of which contains more than one original parilh; 
each parifli had formerly a church. He faid, 
the intercourfe between thefc iilands was liable to 
& many diffictdties and impediments, that ac- 

cording 
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cording to his judgment, during the winter 
months (from September to May inckifive) ha 
fhould fuppofc it impoilible to publifh notices 
at all the parifh churches, and return to Kirk* 
wall in lefs than thirty days : two or three 
months might be requifite. But if different 
veflels were difpatched to each of the iflands con* 
taining churches, there was a poffibility (winds 
and weather favouring very much) that the no- 
tices might be publiihed in half the time. Fair 
Ifle is fifteen leagues from Lerwick, and has a 
parifh church; the navigation between it and 
the main ifland is the moil dangerous in the 
North Seas, owing to the flrong currents of tide 
at Sumburgh Rooft. VefTels go from Zetland 
to Leith, Hamburgh, Norway, add Holland ; 
but he did not know of an inflance of a vefTel 
going direftly to Orkney. He had freighted a 
veflel for a fingle paiTenger, who came by mif- 
take to Orkney inflead of Leith, and faid, that 
if he had a letter to fend from Zetland to Ork- 
ney, he fhould fend it by the way of Leith. 
F^ Ifle is the fouthermofl of the Zetland Ifles, 
and the nearefl to Orkney ; the farthefl is Unil, 
which is at the diflance of thirty-fix leagues from 
Fair Ifle. The navigation to the ifland of Foula 
is more dangerous than that to Fair Ifle, and nei- 
ther could be performed by the Zetland open boats. 

A veflel 



Digitized by VjOOQ IC 



400 C A S £ Vf. 

A veflel might go from Lerwick to Fair Iirand> 
perhaps in: three or four days ; but the witneGl 
(aid. He would rather go to and return front 
Hamburgh. Tile feme wind will not anfwcr 
for all the iflands. There are three churches in 
Zell and fourteen in the main illand, which are 
comprehended under four charges. He produced \ 
an extra^ which he had compared with the^ 
original regifter in the {heriflTs court at Lcr-^ 
wick. It was a writ of inhibition,, and was> 
produced to Ihew, that the (heriff held a cour( 
of record in Zetland. 

Mr. Roheri Rofs faid. He lived in Zettandy 
and had landed property there for which he paid 
land-tax* It is affefied in Zetland upon thd 
mark of land which the witncfs faid was a de- 
nomination for a quantity of land, as there is na 
valued rdnt. He was thirty-nine years of age^ 
was born in Zedand, and had conftandy lived 
there. He never heard of the publication of £l 
writ for the elefiion of a member of parlianxenc 
in Zetland : and on his crofs-examination by 
the counfel for the petitioners, faid, he had had 
no fknher indmation of the lafl election than 
what he colleded from the public papers. He had 
been colledlor of the tythes in the ifland of 
I'oula for four years ; there is a church there> 
but the riiinifter refides on the main ifland. H* . 
had waited ten days in fummer to fail from 

Fattk> 
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Fcqria ; and ]?& yfinter, no bo^ (91414 g$t (9 
jk^ ifUnd for two nwiuhs, 

Ti\e jeyi4cz;i^ fpr the fming fnemb^ beiog 
jclpfpjj, 

Mr. Pallas 

1^ Said, It was his duty to addrcfs the .eoounittcf 
upon what appeared tp him to be a 4noft .extras 
ordinary cafe, iince the petitioners abandoning 
the charge they had advanced refpcAing the 
adpiiffion of illegal vptes^ refled their q^ op 
ihewant of fprmal notice in Zetla^id, which wa3 
complained pf^ not by the freeholders of Zet* 
land, but by it;hole of Qrkoey ; not by thofe who 
had received no notice, but by thofe who in 
confequepce of notice bad taken an a,£tive pare 
at the eledipn. The committee would perceive 
that they were called upon to conftrue the' ads 
of 1 68 1 and of Queen Anne, in their ftrift 
and rigid terms, and not according to the prin- 
ciples of equity and juftice^ but if that lipe of 
conftryftibn were to be adopted, h? (hou^d fuh- 
Init to their confideration. That thp rules of 
evidence were as much rules of law as any others ^ 
'and Ihould be juftified in requiring the fad of 
want of notice to be proved by the moft flri<5tly 
^e«l and unqueftionablc evidence. Now one of 
tiiefirft principles of ?he law of evidence is, that 
die beft ihaU be addvced 1^^ the nature of 
pd tlio 
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the cafe will permit. Does the evidence ttca, 
on the part of the fitting members, amount to 
this ? Surely not : for the beft evidence of the 
fa£t of non-publication of the notices would 
be to call the clerk of one of the churches, 
who ought to. have read the notice fi*om his 
4eik on Sunday^ and who would have declared 
that no notice was given him to read. Mr. 
Douglas has indeed faid. That, as the fitting 
member affirms that the notices were publiflied, 
he ought to prove that affirmation : but when 
that gentleman's clients affirm, that no luch 
notices were given, they affirm a fadt within 
their knowledge, or of which tliey ought to 
have been certain before they went fo far as to 
prefent a petition to theHoufe of Commons 
on that ground. Were a different rule 'to' be 
adopted, a petitioner by dating that the votes 
received for his adverfary were not legal, would 
throw the burthen of proving their legality on 
the other fide, inftead of being obliged, asheis^ 
to prove the truth of his allegation. In the prc- 
ftnt cafe the inconvenience would be monftrous 
indeed ; for, inftead of the petitioner's proving 
want of noiice in a fingle church, which it 'was 
contended would anfwer their purpofe, xbfi 
fitting member would be compelled to bring 
fixty witnefles from Orkney and Zetland," ta, 
prove thafiiotice had beer! gjvcn in each indi- 
vidual 
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vidual church. Taking for granted, therefore, 
that the proof of liori-publiciKion would be 
expeftcd from the other fide, he begged leave 
to afk, What they had proved? — That the 
JBicrifF depute did not prefide at the election ; 
which he apprehended would have turned out 
to be immaterial, if any allegation of that kiricl 
had been made, but from the confideration of 
which he wak freed, as there was no fuch charge 
in the petition, li appeared in the next placel 
that the Iheriff depute had two fubftitutes, and 
that the tubftitutc for Orkney hid declared, 
tiiat he had not publifhed the notices in Zetland- 
Such d corifeffion might have efFefted the 
IherifF depute if he had been fued for the 
J)enalty given by the ftatute of Queen Anne, 
provided Zetland were within the meaning of 
that aft, and withiii the jurifdiftion of the (lie- 
riff fubftitiite for Orkney. But lie would alfc 
iapon what principle of law any perfon, mucli 
lefs a third party, could be affefted by the de- 
claratioh of an agent, itade without the for- 
mality of an bath, upon a point hot entrufted to 
hini. He begged Ifeave therefore to fay, that his 
friends on the other fide had not made out their 
cafe by legal evidence 5 which he trufted would 
induce the tomhiittee to take care, if they were 
determined to have ftrid kw agaihft juftice^ 
ihat they (hould hive no more* ^ 

D d 2 For 
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For the other part of his ar^meni, RJf . Dal- 
las faid, he (hoyld allow that the cafe of the pe- 
titioners had been proved r and fihoujd proceed 
to enquire whether^ confidcring all the cifcuq> 
ft^ccs, it fell within the principle of law which 
had been contended for ? The pvidcBce hac} 
proved, th^t Orkney >v^ reprefented feparately 
before the a6t of »pn(?3:aition in 1669* Was k 
clear, then, that the legiflaturc meant by that aft 
to give the Zetlanders a concurrence with the 
freeholders of Orkney in future ekdioas ? Th^ 
a^ contained no exprefs \¥ords to thgt purpofe. 
The objeft of it was not to regulate tli^ rig^ 
of reprefeijration, but to confolidatc the jurif- 
didions for the purpofes of government, Ther^ 
being no freeholders in Zetland, and (as the law 
of Scotland then flood, and (lands at this day) 
it being impoiiible that any perfon could be 
qualified to vote in refpefl of lands tliere, could 
the legiflatiqn mean that the notices ihould be 
given to d^c Zetlanders ? The ufage is expk* 
natory of the ftatute -, and it appears from the 
minutes given in evidence, that there is not a fin- 
gle inftance of thefe notices having been pro* 
claimed in thefe iilands. He wo? very willing to ad* 
mit, that, antecedent to all afls of parliaa^nt^ ic 
was reafonable whenever there was to be an 
cledion, that the eleflprs fl)puld have oofice of 

it J 
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Jt; but that principle could never extend to 
this, that thofewho were not eledors fliould 
h^ve notice alfo, As little benefit therefore 
icauld be derived to the petitioners by mounting 
to the fource of i& law the fiinefs of things. 
Us by attempting to bring their cafe within the 
letter of the adt of 1681 ; for the enafting. 
claufe is by a found rule of law to be conftrued 
according to the intpnt and meaning of the legi- 
slature at the time of paffing the act i s^nd thefe 
are beft collected from the words of the pream- 
ble^ which declare the effect to be, *' th^t fuffi- 
f* cient notice may be given to allperfons having 
** vote in the election who ^n to eleSt^* — The 
judges have frequently, in the language of a 
learned author [a)^ " expounded the words 
♦* entirely contrary to the tes^t, ^d fome- 
** times have taken things by equity con- 
** trary to the text, in order to make them a 
** gree with reafon and equity." -^ Nume- 
rous inftances are given: he adds in another 
part of hi$ work (b)^ the following obfcrvations : 
<«. The judges of the law in all times paft, 
*« have fo far purfued the intent of the maker 
** of ftatutcs, that they have expounded aft 
*' which were generally in words, to be but par- 
*• ticukr where the .intent was particular/* In 

{a) ^lowdcn's Com. p; 109. (h) P. 104. 

D d 3 th 
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the prefent inftance, Mr. Dallas iaidy he onlyr 
aiked an equally reafonable conflrudion, namely, 
interpreting the aft according to the intent of it j 
which was to giye notice to thofe who had a right] 
to come to vote. This principle would likewif^ 
fumifli a rule to conftrue the words of the fta- 
tiite of Anne, which orders the fheriiF to pul>- 
liCh the notices at the feveral parifli-churches, 
within their refpedtive jurifdidions ; for their 
jurifdiftion in this particular cafe, may well be 
conftrued to have a reference to that diftrid 
cxclufively in which there were freeholders, be- 
canfe if the legiflature had been told that there was 
a diftant and unconne&ed part of the country, 
in a fituation which rendered it impoffiblc that 
there could be freehold qualifications there, an 
^ exception would certainly have been introduced 
into the adt with refpect to it. The direction to 
give notice at the parilh-churches plainly arofe 
from an idea very natural at the time that the 
freeholders were refident on their freeholds, and 
regularly attended divine worihip at the parilh-. 
churches. From peculiar circumftances this could 
not apply toS^tland^ and therefore Zedand has 
always been holden an exception to the law, how- 
ever broad the words of it might be. TJie un- 
interrupted ufage which has prevailed, demon- 
ftrates alfo the acquiefcence of all parties, and of 
the legiflature, in the interpretation whiclj has 
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dius conftandy been put upon the ]aw« But, 
even if the words of the law could not poffibly 
Sdmit of fuch a conftruction, the difficulty of 
putting the law in execution, ariiing from the 
number of iflands, thefmall communication be* 
twecnthem, the ftrong currents, and the variety 
of windsrequired, brings it under the doctrine that 
•* Acts of parliament that are impoffible to be 
•* performed, arc of no validity (a) ;*' for the 
judges will prefume that the legiflature would 
not have pafled fuch a law if they had been 
«ware of all the circumflances of the cafe, efpe- 
cially when, as in the prefent inftance, an attempt 
to comply with the law would in fact be preju- 
dicial to the voters of the county, as the returns 
would not be received in time for the election. 

Mr. Dallas then entered upon the cafes of 
Winchelfea and Sca^fprd ; which he ir.aintained 
to be extrenjely different from the prefent : the 
latter turned upoQ an exprefs act of parliament, 
of the conftruction of which no doubt whatever 
was entertained i neither was there any evidence 
pf ufage, fuch as had now been adduced. In 
that caufe the public might be interefted; in 
the prefent the public were not injured j for 
the Iheriff did not act according to the con- 
fent of the parties z but the omiflioo vjras at 

I Blickft. Com. p« 91, 
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worft aft errot in form^ and ndt in thtf fiibftihce 
df the law. He concluded, with preffing on the 
committee the friv6licy of* the charges which had 
been brought agaihft the fitting ihembef. 

AdiUlonal Evidefue for the Petitioners. 
The counfel fof t\\t petitiofiers then delivered 
in authenticated copies 6( two commiffifins from 
the freeholders of Orkney and Zetland (as they 
faid) to their rcprefentatives in the parliament o^ 
Scotland $ one dated the i6th of April 1663, 
the other the i Ith of Auguft 1669; but previous 
to the aft of annexation. Thefc being prbdiifced, 

Mr. Wight, 

In reply faid. That notwithftanding both the 
counfel on the Other fide had treated th||ttgu* 
ments urged by the petitioners, as e^PWy 
light and frivolous 5 each of thefti had thought 
it neceiTary to employ all his ingenuity in a 
fpeech of great length, to perfuade the com*, 
mittee to be of the fame opinion. They had 
dwelt much on the failure of the proof offered 
by the petitioners ; but he begged leave to fay, 
that though his clients had not perhaps given the 
very beft evidence of the want of notice, they 
had given very fatisfadory evidence of it, which 
feemed to be admitted by th« ailment suiged 
on the part of the fitting taembcr; the tendency 

of 
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of whofe evickncc was to prove, not only that 
notices were not publifhed at the Uft eledlion, 
fcut that they were never publiflied at any former 
one. The minutes of the eleAion alfo ftate, 
that the notices were publiflied in Orkney ; but 
no mention is made of Zetland : neither are 
the notices themfelves given in, though they 
have been repeatedly called for, and ought to 
liave been produced, rie obfervcd, that the 
terms Principal and Agent, were mifapplied 
when they were given to the flienff depute and 
fubftitute: the latter had, in the prefent in« 
ftance, all the authority of the former devolved 
upon him, and was equally with him an officer 
of the publiCi If it was his duty to prelide at 
the cledtion, he muft be fuppofed to have had 
(bme authority over Zetland as well as Qrk- 
aey ; for if he had none^ the eleftion for Zet- 
land was coram non judice^ and was therefore a 
violation of a public law which would be noticed 
by the committee, although there was no alle* 
gation to that effeft in the petition. Taking 
the fadt of the non-publication of the notices to 
be ellablilhed, it only remained to attend to 
the law; but whatever might have been the anci- 
ent conftitution of thcfe countries, they belonged 
to Scotland before 1 669, though the ad palled that 
year annexed them mfeparably to the crown. 

The 
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The parliament feeing the difadvantag^ ar^ 
tending the feparate jurifdiftions of high (he- 
rifFs (which were very common in Scotland till 
their abolition in 1 746) eftablifhed a ftewartry 
over thofe united iflands ; nor was the unio^i 
merely confined to the jurifdidtion of the ftcw- 
ard ; for, from the papers delivered in, it ap- 
pears that die freeholders of the county of 
Orkney and Zetland, took a joint concern \n^ 
appointing their reprefentatives to parliament. It 
was not neceflary that the ad of annexation (hould 
cxprefsly notice the right of the Zedanders ; 
they had only to get their land valued to enjoy 
it, and he apprehended, could not be refufed, 
if they now applied to parliament. One intent 
of the aft of 1 68 1 , undoubtedly is to give pro- 
per notices to the eleftors j but it does not flop 
there 5 it does not give the (herifF a difcre- 
tionary power, but chalks out a direft line, 
which, as a miniflerial officer, he is bound to 
follow, and cannot argue that the notice given 
by him was fufficient, when the l^giflature has 
ikid that due notice mud be publiOied at every 
paridi church within his jurifdiftion. As to the 
tafcs which had been quoted to (hew that courts 
of law had fometimes reftrained the generality o( 
an aft of parliainent according to the intent of 
It 5 he anfwered, that thofe were queftions be- 
twecii individuals, in which their private rights 

were 
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were concerned j but the qu^ftion here, turned 
upon the duty of a minifterial officer to the 
public: in fuch a. cafe, form becomes fubjfance. 
The owner of an eftate^ who wifhes to be en- 
rolled, muft lodge his claim in the (hcrifPs 

court two months before the Michaelmas meet- 

^1 '■■■■•.' » 

ing of the freeholders ; a day lefs would prove 
fatal. The ifluing of the precept^ the indorfe* 
ments requifite to be made, the place of elec- 
tion, are matters of form y yet a negleft in any 
one of thefe particulars would avoid an elec- 
tion, in fo much fo, that it had been thought 
neceflary, in time of war, to pafs an a6fc to 
change the headburgh where the freeholders 
ought to have met. He had not objedted to the 
evidence of ufage (which, however, he thought 
irrelevant where the law was fo exprefs) becaufe 
the witneffes, who were called to prove it, efta- 
l^lifhed alio the cafe of the petitioners ; but to 
(hew the impnuftical^ility of complying with the 
ad, at leaft an unfuccefsftil attempt to execute 
the direftions of it fliould have proved. Par- 
liament was diflblved the i ith of June, the writ 
bore date the 1 2th ; is it poffible that, between 
that day arid the 28th of July, the notices 
could not have been proclaimed at all the 
parifli-churches in Zetland ? One man might 
perhaps require thirty days to go through all the 
iflands, but feveral might have been employed ^ 
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ind Ifi (hnjtigh tem^ncMs weatfier, t&e Mh 
turiis had ti6t r^cbed the tleadbdroHgb in time, 
tlic counfel for the fitting member would then 
h^Yz been able (htw thsct no exertion had 
been omiteed, in Crd^if to comply with the di- 
reftidns of the law, If hey had, indeed^ faid. 
That the petitioiiefs had futferid no k)fs l^. 
want of notice ; and dould gmn nothing if the 
de<£lion were declared to be void. But he di4 
not comprehend what grounds they had to af-- 
fcrt the latter pifopofitidn, except, by fneans of 
the fecond-fight, they could foretell that Mr. 
l^fbur would be eledted again ; and as to the 
former pofition, it would equally have applied 
to the cafe of Seaford, where, however, the 
committee declared the eledion void. He did 
uot fee why his clients (hould be prevented from 
taking advantage of a public law, the fctious 
difcuffion of which he thought would never be 
reported to be frivolotis or vexatious. 

With regard to the liew evidence, 

Mr. FeiIoIjssoiI 
Said, That it was completely contradrAed.by 
the aft of 1669, which would have been nu- 
gatory if Orkney and Zrtland had been united 
before. The perfon therefore. Whoever he was, 
that drew thefe cpmmiflions, betrayed an igno- 
rance. 
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taacc, which wQuld notftaxnp an autjiority on 
his .ad fuffipient to contradid a public l*w- 
a^ calls thofe iilands indeed, an united Jl^eriff- 
dom ; but he ftates the eleftors to be GentUmenj 
Inbabitixntsi Heritors ; and in a word, peffons 
of every defcriptipn, except thofe who, by the 
cooftitution of Scptlwd, have a right to VQt# 

or comnuflioners <rf (hires.— ^The commiflioiM 
therefore only (hew, that the perfons concerned 
in them attempted to do what they had no right 
to do I and that the whole tranfadion was Iq 

.^ a blunder {a). 

Oa 

The Reporter has been iniuad to break throttgb 

the rule h^ prefcribed to himfelf of abjlaininjs: 

from notes, in favour of fhe fyljozving obfervHr 

lions, which ka^e been fugge^U to him bysB 

ingenious friend. 

• (/*) U S^^y be qijej^ioned whether the argument on the 
part of the Sitting Member was not carried too far on 
ibme poi9t8«*-Orj|^pey aocf ZetUnd were united into one 
Aieriffdom by an ^Ctof parliament in 1612^, which the 
petitioner's counfcl feemed not to be aware of. Tlie a^ 
of 1669 only made the union more complete, as there had 
been attempts to break it, and changed the iheriffdom into 
a ilewartry, which is merely a nominal difiindion. The 
legiAature intended, cither that the landholders of Zetland 
ihpuid join thofe of Orkney in the cie^ion of the reprcr 

* The 4th of the unprinted a6^8 in 1612. 

fentatives 
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On Thurfday the 2 1 ft of April, Mr. Edwar3 
James Elliot, from the Seleft Committee, wh6 

were 

^tatives of tlie united (heriffdom or'fiewartiy, or that 
the Zetlanders ihould never have a rcprefentativc | for 
after the junfiion they could not eltik feparately. The lad: 
is' too violent a fuppofitton. The qualification oi theadt 
of 1669, That the annexation Jbould be ivithout pri/tuUtg 
l» His Jdajifiy^i tfaJTals nmthin the faid ijles^ rf tbehr S^ 
Gerties and prinfilegis^ to haiot and fend commiffianert /• 
parliament to repreftnt tbenty as they did or might have 
done formerly^ could not have borne the confiru^tioa 
put upon it, if it had been obferved, that at that period tiiefe 
certainly were perfons in Zedand capable of ele6Ung# 
By an z6t pafled in 1661*9 a new qualification! was intro- 
duced^ namely, the pojjfjjing an ejlau held of the King^ 
yielding £\Qoo. Scots of real rent ; and this continued till the 
adpafTedin 1681, which introduced the )C400- Scots of 
nfalued rent. The inference from the adt of 1661, feemed 
to have efcaped the .petitioners, though it may be obferved 
that the commiflions to the county, repcefentatives, which 
they relied on as mentioning the freeholders of Orkney 
and Zetland jointly, were gianted while that adl was ia 
'force. 

But the ground upon which the caufe of the Sitting 
Member feemed mod firmly to reft, was. That the a6ts of 
168 1, and of the 12th of Queen Anne, requiring the no- 
tices to be made at all the parifli churches, *' to the efie^ 
•• that fufficient advertifement might be given to all far^ 
•• ties hawing itotes^l^ had received a coriftru^ioh by ufage^ 
as if Zetland were an exception to the general rule ; whidi 
^ondruflion was fuppoHed by reafon, inafmuch as it woidd 
be nugatory to give fuch notices in Zetland when (after tho 

^ Charles II. Par. i. anno i^6xy cdap^ ^5. 

a£t 
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were appointed to try and deterniine the nicrits 
of the petition of Colonel Thomas Dundas, 
and alfo the petition of Charles Innes, clerk to 
His Majefty's Signet; Gilbert Meafon> Efq. 
of Rothieftiolme ; Captain Alexander Graeme, 
of Greenwall; Malcobn Laing, Efq. advo- 
cate; Sir Thomas Dundas of Kerfe, Bart, and 
Charles Dundas, Efq. being freeholders of the 
Stewartry of Orkney and Zcdand, fevcrally 
complaining of an undue eleftion and return 
for the faid ftewartry, informed the Houfe, 

a&of i68i« and till the legiflation ihould interpofe by 
grantiog a valued rent) there could be no parties having 
votes. It would be rigorous indeed, therefore, at the 
pfefent day, to fet up the letter of the law againil: its fenfe 
and fpirit, and the uniform ufage fince 1 68 1 . 

The dodrine of defuetude feemed to be inapplicable.— 
There is no doubt that, by the law of Scotland, ao a£t of 
parliament may be repealed by defuetude^ or by contrary 
u&ge ; but as this is founded on an idea of general aiTcnt; it 
is evident that the defuetude which is to opeisite aiarrepeal 
of a general regulation,- mufi itfelf be general y whereas 
kere the a6is of 1681 and of Qj^een Anne, being in ob- 
fervance all over Scotland, except in Zetland, all that 
could be inferred, upon the fuppofition that Zetland is 
comprehended in the ads, was that the fheriffhad negleded 
bis duty. This do£lrine was recognized by a late decree 
of the Court of Seffion, where in an action to inforce the 
laws for fupport of the poor m a certain diilriifV, it was 
pleaded that the law had gone into defuetude in that 
particular diftri£t ; but the plea was over-ruled, becaufe the 
law had been in confi^nt obiervance in other parts of the 
kingdom. ' 

That 
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Tlmt the i^d SeleftComimtt^e bad dctcrmwecf^ 
that John Balfour^ Efq. is dul]F de^jpd ;^ 
Commiffioner to fervc ^*n th^ jwfen? parliamfitf 
f(M: the County and Stewamy of Orkney W 
Zetland. 

And ^fo. That th? laid Sele^ Comih^ttp^ 
have detertDinedy 

That the jpetilion of th^ faid freefaoldq^ of 
she* ftewartry of Orkney and Zetland 4id jo^t 
appear to' the faid comnuttee to ]fe friirolotjs tip 
Vexatious: . . 

And alfo^ 

That the petition of the faid CpIoQ^l Thoncia$ 
pundas did appear tjp x^c faid Scled ComautUm 
ID be frivolous : 

And alfo^ 

That tfee petition of the faid Colonel Thomas 
Pundas did npt appear to the iaid Selcd Ouxxr 
inittee to be vexat jj^uis ; 

Andalib, 

That the oppoficion of the fkid John Brffour, 
Efq* to the laid feveral pctitiohs did not appear 
to the faid $ejed Cftowittee to be £riv«iQ|t$ ^ 
•vexatipiis. 

And the faid deteithinatiohs Were drdered t» 
ht entered on the Journals of the Moufe. 
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APPENDIX, 

(No.I.) 

I'be Grant of Roger de Lasci, /# the 
Burgejfesof Powtepract. 



Note. 3^ Reporter bos feen, hy the favour of 
JoNH Walsh, Efq. a Grant of Hekrit 
deLasci to the Burgeffes o/PoMfKLT, da-" 
ted the Feaji of the Apoftles pHiLfP and 
JaM£S» intbeStbof Edw. I. f$trport$wg 
to recite tbe Grant of Roger de Lasci 
in haec verba $ but reciting it witb fome 
Variations^ which be has therefore given 
in the Notes, 



ivClAillS prefentes et fatu^ quod ego Rogenis de 
Lafci Conftabalaritts Ceftrie dedi et conceffi ct bac prefenti 
Carta mei confoimaTi Bargenfibas meiade Pontefrado et be^ 
itdibus et facccflbiibus fuULtbeitateal Burgagmm^tx'Voftc4 
fttostenend' de me et de beiedibotnieiSf in feudo et hereditatep 
libeit et quiete« bonorifice et integie ilgBtMtO anouacim 
nibi vel beitdibiis meis XUcim. <denar' pro qaolibet Tofto 

f Et Hberum borgitgiimn. 

a integro. 
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integro> dcut /tie rmtit^ in tempore Henrici dc Lafci.prb om- 
nibus feviciis, reddendo medictatem firme ad mcdianci qus^ 
dragefimam, et medietatcm ad feftum Sandi Michael*. Pre* 
tereaConce&i ct Con£niuiTi piefatis Bargeafibas meis et 
fuc^flbribus Culs, Ubertates ct liberas leges quibus utuntar 
Burgenfes Dom' Regis de Grimcsbr> qoe tales fdnt; qaili- 
bet Burgenfis poteft Terriipfi^ni dare yd vendere ctxi toIq* 
crit, nifi itligioni, falvl firmi Domini -, et intrabit placitnm* 
,et rqddct terram in manos p^etork ad opas Domini, et 
dabit un' dcnar' de Theolonco, ct Pretor dabit terram cm- 
tori de demo domini, quietam ab pmxiibos, et emtor dabit 
£militer uniun denarium. Qgicunque cmerit aliquam par- 
tem alicnjos Toftr; etisHkitvs fuerit fi«iit pfsTciiptum eft, 
.adeo liber eft ut ft totnm Toftum emeret. Si quis habuent 
plures domos in Tofto foo erlocaverit eas aliquibus, liberi 
emnt vendere emere omnia merccmonk fed dabit IIII. de- 
Bar' Pittori per Ann. Qgi i^ CapitaH domo manicrit qoi- 
•tns erit et liber fieot bar^enfis eflet* Qgieunqnc foris fixe* 
tit in Burgo pvediAo ibi attachiat«s erit, et juti ftabit per 
judicium in Corii t.- f rsfati vero Burgenfes non exibant de 
burgo fuo pro allquo placito vel aliqua querela, <nifi' tantoii» 
pro placitis Corone. Quandtf pretor pacaverit domino Br-- 
«nam batgi ad feftum fan^ Michael', rcmovabit Dlnm Do- 
minus et ponet quemcumque voluerit; fed burgenfes pro- 
piores enint fi tantum dare volcferint quantum alii. Qui 
aliquem reTlaverlt de aliqud dellAd, in placito coram pittore, 
quod injude, et abfque ratione, ct in pace, illi forisfcccAt, 
ct ille negarerit injuriam^et Aon-rationem^ et pacem, et 
'quid quid dixerit verfus euin ;. bonum' dcdit refpoafttm. 
Qui negaverit injuriam, tcI irracionem, v«l pacem, et non 
^fuerit cnlpatus de aliqua iftarum, judicaYfitur in miicricordi* 
•Fretoris et per forisfa^um recuperabit refponfum fuum* 
Qgi DOminatim verlui negacione fua negate ceperit, et noft 

* Fccerunt. f Burgcm'. 
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lunnia nominatim negaveric, cadit, et per forisfaftum 
^fponfum fuam ^cuperabit* Forisfadbim burgeniiam 
finietur per XII legales homines ad hoc eledlos^ fi Pretot 
iJiquem gravare volnerit* Nullus burgenfiam dabit forif- 
fadhim pro prima fuperfeffione, fed pro feeanda. nifi diem 
ianaie * poterit. Quilibet bargenfis fuum proprium namium 
plegiabit nifi rectus fuerit de Corona Domini Regis vel 
dimiferit propriaip plegiam incunece* Si ferviens Prztorid 
JocQtus fuerit verfus bttrgenfem* non refpondebit fine Tefle* 
Si burgenfis reAatus fuerit de pari fuoi de (anguinis efiu« 
fione vel de idaf et neglverit jurabit fe VIc^* fi non de 
fanguine fe Ilia. Si. alius quam burgenfisi a btfrgenfe de 
eodem rcAattts fuerit jurabit fe XIP» Quifque burgenfium 
ienetnr alteii reipondere fine tefte> fed non forinfico nifi de 
•fado appaxente vel de debito. Burgenfis fi de pari j: facra*- 
inentnm.acceperit, nifidedebito« in €orisfado erit; fi de 
#dtero quam de pari quietus eriu Si fdtAnfecus a burgen% 
iacramentum acceperit« in maximo forisfado erit. Si fo- 
jrinfecus debitum.debnerit alicui burgenfi, lecet ei omni die 
ieptimane capere namium fuper ilium fine licencia pretoris^ 
fi& nundq^ fan^ Egidii* Si namium alicujus burgenfia 
captum fuetit fuper alinm» judicatus erit prima die ire ad 
Jiberandum iUudpropriisexpenfis; quod fi facere nolueriC 
cogetnr per proprium ire namium* Qui Theolonium Do* 
.mini a(portavcrit in forisfadlo remanebit t^i« fcilHcet, pro 
quadrante V folid* et quadrant', — pro Obolo X folid' et 
Obor» — prolll qnadrantibus XV folid' ot III q^iadrant^ 
pro denar!. • XX folid' et denar\ Cuique licet in terra fua 
qmamlihtt Officinam § facete ad perficend' firmam Domini* 
Qtticunque aliud negaverit vel conceficrit quam hoc de quo 
tedatus fuerit/ in forisfaAo permanebit. Omnis burgenfis 
poterit ducere annonam per aquam ct per terram quocunquc 
j(oluerit, et omnia alia mercimonia fine confuetudine et occa« 

Y (}h« Scnrarc. f A|>pArenCe. % Suo. § Qjidibet Officinia* 

fioi^ 



Digitized by VjOOQ iC 



5v Appendix; No. n 

fi6ne, niji prohibetur a Domino vel Balltvb fuis* Nou feitui 
mur re/fondere cniquam de aliqm» TenemenU noftro in qvw 
feifiati fuerimMS per manus Pretorh et tenrnerimas* fer 
onum annum integrum et unum diem fine calumpnia. Si 
citacus fuerit aliquis in placito noftro \ dam alibi fuerit is 
negocio fuo, quietus erit de diebus fanandis cum redierit. 
Si aliqius burgcnfis reAatus fuerit de latrocinio ab aliqoo» 
% nos judicdbimus eum m hnrg9 noftro effifttmte nfbi/cum 
f^mjiente Domini^ faciente unam\ legem, thim *vke cum 
'XXX Vita manUf fi alia *viee* reffmSms f merit mel 
fer duellum *vel fer aquam lega'vtrft ^ ft, NoUs^ femina 
dat Confuetadinem in burgo noftro pio eervifia vtndenda 
992(t0t^d^^^ et concefficthac prefentieaita mea coiifinnavi 
eisdem burgenfib' meis de PontefraAoetheredibm et'feccef- 
foribus fuis quietanciam de omni Theotonio et Confuetodiiie 
per totam Terram meam pertinentem ad Caftelariam Pontis* 
fba^et ad Caftelariam de G!iderk9 '-f <Bf pro iftd donaciomt 
ct conceffione libcrtatis habende et firmiter tenende dederunc 
mihi prefati burgenfes mei de Pontefradto CCC Mardias ar* 
gcnti. Hiis TeftibuB. Huberto Dei gracia Cantuar' Ar- 
chiepo\ Comite Rogo. Bigot* Willo. de Sttide Marie 
ccclefia. Willo. de Wanenna. Rad Arthid Hc'foid'. Ric' 
do H'iet. Sim' de Pateihill, Aug' Pevd. Oib'to filio 
H'vi. Ric* de Ceftria. Hug' de Bobi. Rog' de Bavcnt. 
Rad' ill' Rad'. Walto. de Borint. Alano de Sindbi* 
Thom' fil' l^me. Rob' de Vavafiur. Ado' de Duttona^ 
Rob' Wallenfi. Ade' dt Reinevilla. Johanne de Birkina 
Yunne de Lunivett. Thome de Reaevilla. Dat VI I^ 

* Prefati burgenfes non teaentur reipondere cuiquam de ali%uo to* 
semento Ibo in quo failiaU fuerunt perauaus Pretoru et tenuerins 
per, &c* 
f Buiigffis*. 

) Judicabitvu- io curia burgens' fecandam leges ct coofuctudioes do 
Grimefbf. 

Qu. fiiam. § Qji. Ifgabit #f Glf dax>w& 

la&ii 
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jmii ap' Weftmonaft'ium* coTam Juftic domini Rie|is 
lUcardi Aond V^. Coroiuciotius ^>«fdeia. 



Deed annexed to the preceding Chaktevu 

^VCJIfli^S omnes prefcntes et futuri quod ego Rog' de 
Lafci Confbib' Ceftrie dedi conceifi ct hac prefenti Caru 
mea confirmavi burgenfibos mcis de Pontefrado qui habeat 
teiram in Mor^ IX viginti acras Terre et XIIII et dixnidiaxn 
acram inmoj^»J!^0||(||OM fibietherejdibusfuidde meethcre- 
dibus oieis libexe quiete pacifice. ]{0DD0|ti)O ^^^ annuatim 
injihi et heredib' meis pro omni fervicio pro qualibet acra IIII 
denarios dc firma ad Feft' S^di Michael*. Scil' Spraelig' 
XXXII acr*. Henerico genero fuo IIII. Emifio XIX» 
Helie fiUo fuo XL Edwino fil' Waldi' XI et dimid'. 
Alcx'>« fil' Hereward X« Matildi Ruffe IX. Simoni gene- 
ro fuo II. Thome fil' Winiaro II. Gilb' fil' Miri'ild' XIII, 
fiened' fil' ^l^inulfi IIL' Heredi Jghannis Nobilis IIL 
WJllofil' Adc' ctWiUonato ID. Heredib* Ric' fil' Ha- 
raid III ct dim'. Adc' fil' Aldrcd VI. Scroan' VI. iEt 
tino fil Stephe' III. Simoni fil' Bened' VIIL Rob' fil* 
Gnfipe II ct dim'. Willo. fil' fiened' Uh Rob' fil Johannis 
IX. WUlo. fratri Bened' ct Rol>' fil Hadewlf III. Ran. 
tifil* Walti 111. Hercd* Hen' clerici VI. Hen' fil' IQif- 
cbin VII. Alex, prcpofito I. Willo. fil' ^cwini 3(L 
Acras. Hiis Teft' Euftach' fratre Domini. Rob Walenfii 
^^IK de Lungvil. Jord' Foliot, Gilbert de LafciJ 
Willo. de Bello Monte. Ric' de Stapelton. Mag ro Rci« 
IRundo^ Ric'clcrico. WiU^ fil' Qeicnd' et aliis« 
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KIQ^QS^ de LaTcI Com* Line' et Conftabilaf' 
miverfis ad qoo!^ prcfena fcriptam perveneiit (alotem 
no. Noreritis nos concefliffeet hoc prefcnti fcripto 

nobis ct heredib* noftris confirmafle diledis Bar- 
X hominib* noftris de Pontefrado omiics feldas quas 
antcceflbres fui Icvarc potucpnt in foro it vafto no A ' 
'd* Villc ufquc ad fefttim Apoftolor* Pp'hi et Jaco- 

) rcgni Regit Ewardi fexto. ^btttV tt CencnO! 
irgcnfib* ct hominib' noftris et hercdib* ct fucceflb- 
de nobis et heredib' ho(lris libere et quiete et bene 
e, iure hereditario in perpetuum. HcllQ^n&O ^^^^ 

1 nqbis et heredib' noilris firmam debitam ct confa- 
minb (latutis et confuetis ; (Ct (|QCO volumus et con- 
qood nee nos nee hcredcs no^ri nee aliquis alius - 
[loilro, aliquid Jut* vel Clam* in diflis feldis nifi fir- 
bitam et confuetam de cetero exigerc vel habere 

Prefcnti fcripto figillqm noftrum apponi fecimus. - 
noftra conceflione ct quieta clamanca habcnd' prc- 
gcns* et homines ncfilri deder' nob' qiiadraginta lib' 
)r'. hiis Teftibus Dom' Pfct. de Ceftric pp- Ben'- 
>m' Jphanne Bely. Joh' k Vavefur*. Alex, dc 
rti. WilK dc Vavefur'. ' WilK fil' Thome. 
; Walens*, Milit. Simon* dc Thorp tuitc fen' Pon- 
homa Bely nunc Conflabular* ejufd*. Petro de 
VVilK de'Multon. Hen' dc Kyrkeby. Nich* 
•n, et aliis. Dat' ap' Pontcfr' die ct Anno fuprn*' 

''iii refenuce feemi to he to the Feafi of Philip and 
ei mentioned in the hepnning of the Grant \ from 
:h the grant feems to he conneQed ivitb the Charter 
Jenry de Lafci of the fame dqte in the 6th ofEd, !♦ 
wr//, Appendix p, i^ 

No. Illf 
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^^{S>3IICflttS!)S!l& ^\ gracia Rex Anglic ct Frftncie olt 
Dorainus Hibernie Archicpis* Epis* Abbib' Priorib' Ducib'^ 
'Comitib' Baronib* Jufticiar' Vicecomitib* Eicatorib' Pcpo- 
ficis miniilris ^t omnib' fiallivis ct iideiibus fuis falutem / 
^tlMiS 9Uod nos non Tolum ob affecionem ct dileccionem 
i^uas ad villam et burgum nollrom Pontifracli ac ad diledosct 
fidelcs noftros BalHvos ct Burgcnfcj cjufdcm gerinyis-ct ha- 
bemus« veruiQ eclam corum gratuita et acccjptabilia fervicia 
nobis per antea ad' fu' grand' cuftus et expens' jBuItipliciter '■ 
impens' memorie reducentes, volentes cos condigne remu- 
nerari ex- certa fciencia et mero xnota no^is ordinavimu^ 
coni^ltuimus appun^uavimus' et eteximus dile^um fubditum 
noftrum JohaA* Hillc unttin Burgenfium prefate Villc five 
burgi in Majprem ejufdem Ville five burgi ^ft ttOljl 
de gracza noftra fpeciHi coBceifimus et bac prefenti carta 
noflra confirmavimus pro nobis et hered' noftris cifdem 
J^ajori et Birrgpnfife* prcdifte ville five burgi in perpct* 
bas libertates franchefias quietancias et ijmnunitat' fiibfcxipt.* 
Videl' quod burgus iile fit deinceps liber burgus in re et no« 
mine de Majore ct Burgens' et quod idem Major ct burgenfes 
et corum heiedes et rucccfibres liberi burgeofes iint et Gildam 
jnercatoi^m habeant«t iisdem libertatibus e.t liberis con- 
Aietudixiib' in codem burgo utantur et gaiidcant quibus bur< 
gcnfes et inbabitantes Villc five burgi de Stanford ante hxc 
tcmpora lifi fueiunt et gaWfi utuntur ct gaudcht. jg[( ttixktfk 
volumus et conccdimus per prcfcntes pro nobis et hcredib* 
noftris quod iidem nunc M^jor ct burgenfcs Villc five burgi 
tc corporat' fit una Civitas pcrpctua corporata in re ct 
nopiinc per nomcn Majoris et Burgcnfium Villc five burgi 
Pontifradli habeantque fucccflionem peq?ctuam. dgf QUoQ 
iidem nunc Major ct burgenfcs et fuccciTpres fui prcdidi per 

a 4 ides) 
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jdem nomen fintperftnehalnlcs et in lege capaoes acT^erqttl 
tend' Terr' Tenement* Redditus Servicia et Poffefionet quaf* 
cunqne nee non omnia, et fingola Flacita Sedas Qgeielat 
Demandas Acciones perfonalea realcf et mixtas mot* ^tc 
nofend' in qnibufciinqae Cnma xMiftrit Tel Bered' noftroi' 
ant alior' quonimcumqoe tarn coram nobit et lietedib' noftr* 
qnam coram qoibufconqiie Joftic' et Jndicib' fpiritaaliV et 
temporalib' profequend' et defiendend* ct qnod in cifdcm 
placitare poffint et placitari» rcfpondere et refponderi, et qnod 
habeant figillnm commnne pro negodis Ville fire Bnrgi t>re- 
difti in perpet^ defervitomm. ^t f^ TOI conceffimos et per 
piefentes concedimos pro nobis et heredib* noftris prediAxs 
nivic Majori et bnrgenfib' et coram et hexedibos et facccfib* 
tibns in perpeCunm, q^ iidem nnnc Major et borgedes et 
coram beredes et fucceffores Majoics et BargenicSy b fefto 
Saa6U^Michadi6 Archangeli proxime fataro poft Dat* pre- 
lenciam' et poftea de anno in Annum, in eodem Fcfto inter 
eofdem Burgenfei in qnadam Aula ibidem Tcicata le Motehalle 
cligere poffint de fcipfis trefdedm Combatgen&s de pro. 
brioribas hominibns borgens' Vilbe fiye Bnxgi predidi 
Qgonim Burgenfinm unus femper in Majoitm ville five boigi 
prediAx adtonc eligator^ ac Major Ville five Baigiillias per 
onum annum poft eledtiooem iUamproximeleqaentem exiftat. 
^Hi quidem Combnrgenfes fie ele^ in imjafmodi offi- 
cio Combuigenfium Ville five Bnrgipredidtt^aranie vita fna 
permaneant et exiftant. et coram qoilibet peraianeat et 
cxiftat, nifi ipfi ant eorum aliqnis ad fiiam fpecialem reqaifi- 
tiohem Majori ac refiduis combilrgenfibns illius Majoris ville* 
five burgi prediAi pro tempore exiftent' &ciend' ieu propter 
aUiquam notabilcm caafam ab Comburgenfib' lllis» per 
Majorem Ville five Bnrgi illius pro tempore exiftent'» amoti 
fucriht vel amotus foerit ; et quod obiente fea qualitercun- 
qne decedente vel amoto hujafinodi Comburgenfe ab officio 
Comborgenfie, habeant Major pro tempore exiftens et Com- 
burgenfes Ville five borgi prediAi ac eorum hcredes et foc^ 

ceflbrca 
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edfi>Ks in perpct' plenam poteftatcm et aTi6lontatem» tesom 
prelcnciain« degend' niiuin alium bnrgenfem de (tSpdi in 
Combargenfen Yille five burgi prediAi loco ipfiiu Combur- 
genfti iic obientis decedentif" vel amoti, et fie de tempore m 
tempos in perpetnom. <Bt tlltetttid conceffimus ac per 
prefentes G(Micedimiis pro nobis et hered' noftr' prefiito nunc 
Majori et Buigenfib* et eonim bcredib' et fucceflbrtb* in 
peipet% quod iidem nunc Major et Combnrgenfes Ville five 
Bargi illios et eomm hered' et fucceflbr' pro tempore cxiftentf 
de Anno in Annum ad eorom libitnm in fefto prediAo 
digere poffint de bnrgenfibiu Ville five burgi illios dnos fer- 
Tientes ad defendendum five portand' in dies Clavas cum 
armis noftris et hered noftror' fcolpt' ante prefotimi majo- 
lem et alios Majores Ville five borgi iUius pro temp' exiftent', 
ct ad fitfiend' et exeqnend' omnia et fingula precepta et 
tfiandata qus per dift' Majorem pro temp' exiften' cis vet 
ck>mm alteri de tempore in tempos injongentur* ^t infopec 
concedhnos prefato Majori et burgenfiboset fucceflbrib' fuii 
quod ipfi per fervientes foos ad Clavas habeant potefiatem ct 
staAoritatem ad attachiand' etarreftand* qoofcunquevlxosct 
mulieres minus fofficientes per corpora foa iu qoibufcnnqoe 
piaritis querefis contra^bus et demand' ant aliis accionib* 
perfonalib' realib' feii mixtis qoibufcunqoe infra villam five 
burgum predidlum tt procindum ejofdum qualitercnnque 
faft' five emergent' que aliquo modo mot' fuerint five 
ooveri contigerittt Inftiturum, €mttttivmB ettaitteifdem 
Majori et burgenfib' quod' ipfi et fucceflbres fni habeant in 
villa fiveburjg;o illo poteftatem et au6loritatem jurifdidionem 
et libertatem facend' et exequend' omnia et fingula que ad 
officinin Coronatoris ibidem pertinent &dend* et exequend% 
proutceteriCoronatores noftri et hered' noftrorum alibi ha- 
fauerunt et habere contigerint in fnturum* Ita quod linllo 
tempore foturo aliquis Coronator ejofdem regni nc»ftri 
Anglie nifi Major ville five burgi predi6li pro tempore 
cxificns infra viUam &ve burgijm ilium ctprecinAuoi'^nC. 
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fe intromitcat^ nee qaod aliqab Vic' Efcaet* SexM|c^ 
Feodar' aut Miniftcr noftii vcl hcrcd* noftror* Vik- 
hm ai^t bfirgttiii }^di^' ci procindum cjufd' ingre^ 
4i^ar ad aliquod offickm ibidefl» £kiend' feu exequead' 
waH in defeAo ipfius Majoris, et quod Ma^or predidl' iic 
fCM Comburgeiki^s fao» {vedi^' defhis feu eligendua 
immediate pofl hujufmodi eleccionem coram iifdeno futa 
Combargenfib' in le Motte Halle piedi^' tam de offick> 
Ma^EalitaC' qoam de officio Coroiiatoris per ipAim debite 
ct fideliter faciend' et exequead' {acramentum fuum foleiDp* 
idter praeftat corporale, (£{ fi hujafmodi Major infra annum 
poft elleccicnem de fe iic fafl' dcceflerit aut pro oubus fana 
gnbemacioiie Ville five Burgi predidi aut pro aliqub 
^elido vel caofa quacunqiie ab officio Majoralitatis aliquo 
SKido dqmfitus vel amotas fiierit, ad tunc Comburgcnfes 
fiedi^i et/ucceiXbxci fui ftnum alium deiemetipfis Combur- 
jgenfib' in M^orem Ville five burgi predi^ loco hujufmodi 
Majoria fie decedent' depofiti feu amoti pro refiduo Anni 
SUos ad eaod' Villam five bturgum regend' et gubemand* 
infra o6lo dies prox* poft hujufmodi decefTom depoficionem 
five amocionem eligere poffint et creare qui confimile ut 
prefertnt facrament' preftabit. ^ bottllltlld ^^ manda* . 
musquod auUua exttancus fivr forinfecus extra did' Vil^ 
lam five burgnm et procindum ejufdcm coramorans vigoj^-e. 
foe colore Bufgenfie aut pro eo q«od extat Burgienfis ibidem^* 
son fit sec ciigatur Major did' ville five burgi futuris tem-^ 
porib^quoquoxttodo. fBt ^tCttttH ^ gcycia noftra fpecialt 
€onceffimu$ et per prefentes concedinaus prefato majori et. 
lurgens' et fuccefibrib' fui* quod iidem Major et fuccefTorea 
fiii fine Jnftic' et Coftodes pacis noftrc infra Villam five bur- 
gaia pxedid' confervand* £t iidem Major et fiicceflbrcs fui 
luibcant infiperpetuum audorltatem et potcftatem infra ean« 
^em Vill' fivelbuig' ad pacem confervand' prbut ceteri 
Juftic' ac Cuilodes pacis noflre in hac parte in aliqoo Com' 
v^ni noftri AngUe habcnt. ^tttZtt^ volomui ^t conce- 
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dim* pro nobis heredib" ct fucccflbrib' noftris cifdcm nunc • 
Major! ct burgens' quod Udcm nunc ^Jajor.ctomncs foe-- 
ccflbrcs fui Majorcs Villc five biugipredidi habea^t iupcrvi-. 
fum correccioncm et punicionem aflifepanis, vini 2$ fcrvi-f 
cic ac omnium quorumcuihque vi^ualium infra ViUam fcve^ 
Wrgum prcdiA* tt prccind' feu limites cjufd' vendit* five 
vcndcnd* dc tempore irt temp' quo cis videbitur oportunum: 
five ncceffarium in tcmporibus futuris in perpetuum. (EC 
i^Uob difti Major ct burgenfcs ct fucceflbres fui habeant 
figillum commune ad menfuras et pondera quecunquc infra* 
ViUam five burgum prccinft' et limites prcdidl* figilbmd' Its 
quod Clcricus mercati hofpic' noftri fc de hujufmodi figillo, 
feu de ifcrutinid five cxaminacione menftirar* et ponderuni 
infra did' yillam five burg' ac precin^m ct limitq^, lea 
alterius caufe ante bee tempora pertin' nuUo modo intro* 
mittat fub gravi forisfadlura. 3lttfttp0r ^^ gracia nofirx. 
fpeciali volumus ct concedimus pro nobis ct heredib' nofiria 
in perpctuum prefato majori ct comburgens' ct corum fucceT-. 
far' quod iidem Major ct Comburgens' Ville ^vc burgi pre-i 
difl' pro tempore cxifien' quamdiu in hujufmodi officio Ma-^ 
joris ct Comburgcnfium fuerint, habeant potcflatem et 
audloritatemad omneset fingulos ligeos noftros predial' Ville 
five burgi cujufcumque flatus feu condicionisfucrint^ ct quoa 
cis toelius videbitur^ evocand' congrcgand' ct coaduoand* 
ad cos ct coirum quemlibct^ juxta ftatum fuum, bene et 
fufficienter armkri et ;nuniri faciend'^ ac cos et corum qucm« 
libet in armis et i)i arraiacione hujufmodi^ ad vigilias cc 
exploraciones infra did' villam five burgum precind' five 
limites cjufd' pro falva cUftodia, tuicione ct defeiifione cjuA 
dem' Ville five burgi node dicque tenend' feu cuftodiend*!. 
Sit ttitiUl ^c uberiori gracia noflra et ex mero mota 
conccffimus cifdcm Major! et burg|enfib' ac fuccefibrib' fuis 
quod ipfi in perpctuum habeant returhum omnium brcvium 
poflrorumct fummonicionem Schacharii noflri et hered' nof- 
iroj:' et eorundcm exccufiionem* (^t OltOb ^^ iidem Major 
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m^ Bafgenfei ct focceflbr* foi ncc coram aliquis eosplac^ 
tent rtl emplacicet, implacitentsr aut implacitctur coma 
pakm Yd aliquibos JafUc' ooftris vcl hcred' noftror extrm 
ViUam ftve borgmn predid' de Terns ct TenfiaiCDtis infn 
caadcai vUhm £ve har^m cxiftcnt' ncc de tnuifgreffionib' 
coDTencioiiib' kn contnA* in cad' yUU five bargo faduTel 
aiiit fiubttfcniqiic ibidem tmeigcot*- fed omnia hajafmodi 
placita <pie coiam nobis vd beredib' aoftr* aut aliquib' 
Jaftic'noft* Td hered' noftror' de Baacayd alibi fnmmoniri 
contigcrint Td attadiiari extra Vill' five Bmrg' picdiA' !m^ 
pladtand', coram Majoie cjofd' Vill' five borgi qui pio 
temp' fbcrit infra candcm Vill' fire barg' pladicntur et ter- 
mincm nr; mfi res ipfa tangat nos ct hcredet noftros aot 
commmitattm cj«ld ViU' five borgi* ®t HWCKl prediftas 
BAgor Villc firclnugi picdiA' pro teaipore euftens, nee 
afiqids Corabttjgeniiom prediA' aut focceiTores fai ordinetur 
SDC affigoetnr DuAor Triator ant CoUeAor aliqnarum Coftu- 
vianmi Taxarum Tallai' Aaxilior' Sobfidioi' Sctttagior* 
Secimar' Quintar' Deciar' aot aliamm Qootanim qoorum- 
cunqoc nobis vd hcicdib' noftr qoalitercunque concedeod* 
extra Villam five borgom prxdiA*. Volcntcs etiam ct con* ^ 
cedentcs dfdcm nunc Majori ct buigenfib' qood nee ipfi nee 
tcred* vd fucceflbr' fui, ncc nllui corum in fiituio fiant fen 
iat IblUvus CodUbularius Prepofitor ncc alius Offidarioa 
Tcl Mhufter noftri ant hered' noftr' extra ViDam five buig*. 
pre£A' contn yolnntatcffl foam.' Ct QtUMl occ ipfi ncc 
corum aliquis ad aliquod onus Official' prediA' (afcipiend' 
extra Villam five burg* pr^iA quovifmodo xrAcntur fife 
compellantur, ncc arActur five compclbtun Ct QUA n^ 
pkediA* Major ct burgcnfcs ncc fucceftbres fui ponantur in 
iti&fis» Jnratis, vcl Inquificionib' aliquibus, racione tene- 
lAeotonim fuorum Ibrinficorum, vcl aliis qoibufcunquc que 
ratione tencmentor' fuorum ycI tranfgrellionum aut alior* 
ncgocioruip fuor" forinficoruxn quorumconque coram Juftic* 
« ant aliis miniftris noftr' vd hered' iioftror' cmerferiffi 

fccicnd'i 
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fiiciend', qnamdiu moram in e&dem villi five bnrgo fecerint. 

iCCt omnes foxinfeci non ponantnr cum ipfis Burgenfib' in 

Aififis» Juratis, Tel Inquificionib' que racione cerranira et 

tenementor' fuonim in cadem Villa fivebiirgo exigent*, aut 

tianfgieflion' concrad' ant aliorum negocionim extijnfecof^ 

icmerfercnt faciend*. iSt tlU(rill0 ^ nberiori gracia 

noftra conceifim' et pei prefentes concedim* et confirmaniut 

eifdem Majori et burgenfib' quod ipfi et fuccelTores fni iint 

JufHc' noftri ad pacem» nee non ad felon' tranfgrefs' et 

alia malefate quecumque, et quod ut Jnftic' ad pacem in-- 

fra vill' five burg' et precinA' et limit' illius una com uno 

Ifgisperito ad denominacioncm majoris yillefive burgi iiHit 

pro tempore exiften', teneant infra eand' villam five burg* de 

tempore in temp' Seffion' ad inqtxirend' pro nobis et bcred* 

noftr* tociens qnociens necefle fuerit, per maadatnm fire 

warrantnm ab Majote ejafdem ville five burgi pro tetflpor* 

cxiflent' fiend' et alicui Servienti ad davam Majoris vifle 

five burgi illintpro tempore exiftent' dirigend' five faciend' 

®t ^ttOfe iidem Major et burgenfct et fueceflbres fid 

habeant furcat et propriam Prifbnam five Gaolam infra 

villam five burg' PontififraAi prediA' ac precin^* et limit* 

cjufilem ad felonet et alios ^nalefadoies qnofcunque infra 

Villam five burgura ac piecing' et iimiC predid' capt' five 

capiend' in eadem Prifona five Gaola quofqne ab eadem 

fecundum legem et confuetadinera regni noftri Anglie deli* 

berentur, fiiivo et (ccure ^^odiend'. ^t QtlOO tarn Imjnf- 

modi fcrvientcs ad clavam infra Villanr five burg' predsA* 

^ pro tempor' exifien* omnia preccpta et warrai^t' pro fefllofiib* 

hujufmodi in oipnibus faciant et exequantur, et eonim altier 

facict et exequatur^ et eifdem Juflic' in Seffionib' fuis ad 

inquificiones et alia quecunqot in preniflis capiend' fca 

faciend' attendanciam fbam adhibeant aut eorum alter 

adhibeatj et execueiones jodiciornm et mandator' eorumdom 

juftic' in omnibus exequantur et faciant^ aur alter eoruas. 

£ipiat et cxcjjuatur, adoo pleae et integit pro«t Vicecera* 
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poftfi Ebor' et.aiii Vic noftri, Jaftic* h^ia{modi alibi itf 
legtto aoitro Anj^ie attendere, et precepu ct warrant' ex6« 
^aatnr aut ^eqai debent aut debcant ; 31ta <|tttHl nullum 
Vic* difU Coinlutis noftri Ebor' pro tempore cxiftens de 
cxccacipnehujufixKxli Preceptor' et Warrant' comnd' Juftic* 
infra ViUam^T^ bnrg' precin^' et limiv prediA* nee incadeis 
VtUa five bufgoe^haccaufaqaoTilniQdo ingrediatnr, fcn^b 
sGqoo premifs' fcintromittat. SLt CtiaOl volamas et concedi« 
muft quod iidem Major et comburgcnfes Ville five bargx 
FontiffradtiprediA'pro tempor* exiilen' daodecim undcdm 
decern novem odo« feptem fex quinquequatuor tres vd duo 
corum una com Majore yille iiYe burg' predid' ac on^ 
Juris perito plenam habeant correccioncm punicionem po« 
fcftatem et au^ritatero cognofcend' ixiquirend' audiend' et 
determinand' omnes res et matcrias tarn in omnib' feioniia 
tran%refs' miiprifion' et ^torcionih' quam dc omnibus et 
«mmimod* aliis jcaulis querel' ^t malefa^ quibafcunqocf 
infra eand* VJUlaqd five burgum ac libertatem piecindnm et 
limit' ejufdem ^alitercunque contingent' fen emergent* 
ideo plene et integre prout Cuftod* pacis et Juftic' ad felon' 
tranfgrefii' et alia ro^efada audiend' et terminand' affigoat 
ft affignand' ^c Juftic' fervient* laborat' artificu' infra 
Com' noftrum Ebor' extra Villam five bur^' libertat' et 
yrecinA' predi^' habpnt (eu habebunt qualitercunque in 
fiituro. ^rObifO femper quod did' Major ville five burgi 
predid' pro tempore exiftens per ^e vel fuum deputatum aut 
fttos deputatos tarn reddit' Ville five burgi noftri prediA' 
quam reddit' v^at« Caftelferme Andrewferme et Plowlano^ 
fenne cum omnib' Tolnet* Efcaet' et aliis proficuis quovismo^ 
do nob' fpediant* annuatim colligere .feu colligi facere 
teneatur. fQt tllt(rttt0 ^^F^ quadrag^nU novem libre tief* 
decimfolid' etquatuor denar' nobis et predeccflbr' noftris 
folvi tonfujeverunt deproficuisfirmar' predidlar'acjam nupet 
yitelleximus quod quindecim libre trefdecim foUd' et qua« 
tuor denar' inde de aliquib' proficuis firmar' predid' infra 

prccinft 
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».^recinA* villc fiveburgi prcdift' levari non poflbnt co tjo(?d 
^ecafus divers' Tenementor' tocaliter riunator* exiftic^ 
Ibctdtto 9^^^ i*^^ ^^ ^ abundant! gracia nofira mero motn ct 
eena fcientia noftris ad aacliocacionenr e}afd' ville five bui;^ 
noftri perdonamns remittimus et lelaxamas per. prefexjc* 
«irdcm majari et burgens* et fucc* fiiid in pexpet* fuznoiaia 
quindecim Ubrar* trefdecim fotidoT'et quatoor denarnob* 
anniiatiny debit* ita quod idem naijor et burgens* ac foccef- 
fores fui ViUe five burgi Pontiffiradti predial' qui unpoftaoi 
£iceie cofitigejrint fmnmaxn triginta et qixatttot librar* et noa 
ultra 4iob* et hesed' aoftris in perpetuum de proficuis firmar 
^pvedidiar' reipondere «t annuatim folvere teneantur» Et 
quod ncc nos nccf hcrcd- noftxi aliquod Jus in prcdift* qumde- 
cim libris tre^ecim falidis et quatiior denar* nee in aliquajB 
.paroellam eonuadem de ceterp exigere vel vindicare poten- 
4Dtiu8 in futuro. (^t|||{i|pg|:conceffiniQS«t cQ^cedimos ^ 
^r prefentes confirmamus cifdem Majori et burgcnfib' ejofd* 
•Ville iBve buxgi Pontiffra^ quod ipfi et fiicceflbres fiii ha- 
beant infra Villam five burg predtdl*, luium Mercatum 
ienend' ibidem qualibet feptinmna in peipet' quolibet die 
iabba^, ac annnafim in perpet* duas fierias ibid\ unsm vid^ 
feriam inde in Dgminica Ramifpalmaf ' in Quadragefima et 
per Tex dies proxime precedent', et aliam feriam inde la 
Fello et.dominica iandeet indivi4ue Trinij^atis per icx 
dies proxime precedent* ducatur'^ una cum omnib' libertatib;, 
Juribus Jurifdicipnib' ct rebus ad hujufmodi fbrias et mercat* 
five eorum aliquod perxinen', ita quod fetie et mercat' ilia noa 
£nt ad nocumentum aliox' feriar et mercator ihidcim 
.-vicinar' jit ttl^Hi voUimus et concedimus pro nob' €t 
liered' noflris predid' ac per prei£;ntc« confirmamus prefatjs 
Majori et burgens' ville five burgi predid' et fijccefibribTois 
in perpet' quod ipfi habeant gubcrnacionen ordinacionem «i 
jafiignacionem fiallarum et placearum iu omnibus hujufmodi 
feriiset mercat' feu eorum aliquu habend' five ponend', et totua 
regimen Mercator' Feriar* et omnium ilA^ular*libcrtatamet 
« 9^ 
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ftliar confuetudiiram ad eadem Mercar et ferias fpeftan* per 
Majorem ejofd* Ville five boxgi qui pro tempore fiierit et 
doos vd tres de piobiorib* et difcretiorib' combargenfib* 
^oTdem Ville five bnrgi in auxilimn Majoris ipfias ad boc 
annnatim eledt* fire depotat*per diA* Majorem pro temp* 
cxiftent' fine impedimento finx pertaibacione noftri vd 
hercd' noftror feu alior miniftror* noftror* quommcmiiqae. 
QMuntttf ' igitnr €t firmiter precipimtis et mandamm 
prefatis Majon et burgenfib* pro terop'exiftent' quod ncdlos 
ligeonmi noftror' ad mercata vel ferias indidk'ViUam five 
burgnm de cctero in poftenim confinenciom ntfi fblommodo in 
ftriit foperius fpecificaf aliqoa Tolnef aot alind tribatum 
did* Major! et burgens* ad noftri fea eorom vfinn folvere 
tcneatar fea eompellatur^ fed qaod- omnes et fingtdi ligei 
noftri fie ad mercata feu ferias confioentes occafione perdontf- 
cionis noftre prediAe fiat inde liberi quieti et exonerati in 
perpetoum. Ht ttttuptt ▼oii°n™ ^ concedimirf ac per pre- 
ftntcs conceffimus pro nobis et hered* noftris prefad) Majori 
ct bufgenfib* et (uccefibr* fins quod idem Major pro temp* 
cxiftens ana cum duodecim probiorib' bominib' difte Ville 
five buigi de Pountfrrit et precinftus cjdd' pro tempore 
exiftent* per Majorem ilium nominand' finml cum aliis de 
burgenfib* predidis ^ ipfos majorem et proUoiesliomincs 
cvocand* fi fibi placuerit* in le Mocehall Ville five burgi pre- 
didU tociens quociens fibi platuerit, convenire et ftatnta 
ordinaciones et conftitucbnes licitas et boneftas pro bono 
publico Ville five burgi paedift'et pcecinftus ejufilcm ac fena 
ct fidnbri gubemacione eorumdem de tempore in tempus 
ibidem (ondere et (acere, et eis uti ac eaia did* Villa five 
burgo et precindu ejvfd' exequi, ac eciam ea et eorum qaod« 
libet pro ut eis melius videbitur expedire mutare in peq)e- 
tuum. <Ct tdterittt de uberiori gracia noftra volumus et 
concedimus acper prefentes confirmamus pro nob' et beied* 
noftris quod iidem Major et Burgenfes ac fucceflbres fui ha- 
beant et pacific^ gaudeant omnes et emoimod' liberut* ef 
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confuetudines per eofdem Bnrgenfes et per fuccefTores fuol 
infra Villain five burgunvPontifra^i prediA' ex antique ufitat* 
®t quod ^urgenfes preidiA'ct fuccefTores fui ac omnes infra / 
eandem villam five burgam inhabitantes de theoloneo mu-> « 
lag' pannagio pafTagio pontagio et fedagio per totum reg- 
num noftnun Anglie et poteftatem noftram in perpet' iiiit 
quieti SlUSXt volnmus et firmitdr precipimns pro nobis et 
hered' noftris quod pre&ti Major et Burgenfes Vilk five 
bargi de Pountfreit predid' et eorum fucceiTores onmia et 
ftngula cogniciones franchefias libertates immunitat' et pri- 
viligia ac omnia alia premiiFa prout fuperius fpecificantur 
habeant teneantet exer<:eant, ac eie et eorum fingulis plene 
libeieintigre pacificeet quiete in perpet' gaudeant et utantur 
abfque impeticione moleftacione perturbacione 'aut impedi«- 
inento noftri vel heied' noftror' quorumcun^ue ficut pre- 
didlum eft modo et forma fixperius declarat' ^OB Teftibut 
venerabilibus Thoma Cantuarien' totiys Anglie Primate et 
Tho' Ebor' Anglie Ptimate Archiepis'. I. Lincoln Can- 
eellarid noftro^ R. Bath' et WcUcnct Tho' London* Epis', 
ac cariffimis con&ngttineis noftris Joh' Suff* et Joh' NorP 
Mariscall' Apglie Dilcib', et Htn' Percy Comite Northum-^ 
ber' Camerario AagU* nee no'n dik^lid fidelib' noftris | 
Francifco Vicecomite Lovell Camerario noftr6» Thoma 
Stanley de Stanley Conftabul' Anglie, Joh' Wode Thcs* 
Anglie' Militibus, ac diledo clerico noftro Johan' Gun- 
thorp cuftode privati figilli noftri et aliis.' Dat' per man' 
noftram apud Weftmonafterium nono die augufti anno regni 
noftr' fecundo* 

CURTEB^ 
Per breve de privato figillo et 
dedat* predid' auAorltate Parlixmenti. 
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This dbarttrisalmoft verhatim the fame with thit 
of Ric. III. as far as the P&ovisa 
(fee P. xiv.) ^he Title of the King is 
^ Hekricus Dei gracia Rex Anglic et 
Francie et Dominus Hibeme et Dux Latt^ 
eajirie.** The conclufion of the Chart tr is as 
follows: , 

)Br0bfro feinper qood didas Mtjor tille fire biugi 
predid' pro tempore cxiikiis per fe vel fBiiiii dqpotatiim ant 
fuos depotatos taai reddit' vilk five biii;gj noftri jpicditf 
qnam reddit* vocat' Caftkfermc Aadie w c fe rme et Tlowbadfc 
ferme cam mokndino Tentritico tolnet' efcttt' ct aliii 
profituis qaovifmodo nobis ipedant' annuAtim coUigcie fin 
colligi facere tcneatnr* )t0llttllll' iude nobia imniiatim ad 
ieftum SanAi Micbael' Arch* qoadragiota et novem libnt 
trefdecim folid' et qattoof ddiario*^ <Bt llt^ltper coBCct 
fimas et concedimns et per prefentes confirmamus cifdca 
Major! et burgenfib' qufd' Ville five b«rgi Pontifihidi qood 
ipfi et focceflbres fai habeant infra viUom five baxg' predaA' 
itnQm Mercat' tenend' ibidem qualibet feptimana in peipet* 
quolibct die fabbati; ac annuatim in perpet' dnat feriasibid' 
nnam viz feriam inde in dominica Ramifpalmarum in qna- 
dragefima et per fex diesprozime precedent' et almam 
fcriam inde in £efto et in dominica, fande ct indivxdoe Tri- 
nitatii et per fex dies proxime precedent* duratur'* nna cnin 
onrnib' libcrtatib' juribus jurifdidionib' et rebus ad In- 
jufmodi fcrias et mercat' five eomm aliqnod pertinen' Ita 
^aod fitfie et norcata ilia noa fiat ad aoounenta alionm 
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ferianm et mercatar* ibid* vicisor% Zt CCiam voluaws 
ec oottcedimVpro nobis et facred' noftris predict' ac per pre- 
ftates co&iirBiamaf pitfat' Majori et btoigem' ViUe fire 
bnrgi pfcdia* et fucceflbrib* fais in perpet', ^vod ipfi habeant 
gttbemactonem ordiaacionem et affignacionem Stallamm 
et Placeatttfli in omnibus hajafmodi feriis et mercat' feu 
.«onHii aliqao habend' five ponend*, et totnm regimen Mercat' 
Fcriar' et omnium fingular libertat' et diamtn conroetudi« 
num ad^padem nsercat' et ferias fpedan' per Majorem ejufdem 
Vllle five bargi qui pro tempore fiierit et duos vei tres de 
probiMibtts et difcrecioribus Comburgenfibus ejufd' Ville 
five bttfgi in aaxilium Majoris ipfius ad boc annuatim eka* 
five deputat* pet did' Majomn pro tempore exiftent', fine 
impedimento fira ^rturbacione noflri vei bercd noftlror* ftA 
alior* minidtor* nofiror' quommcunque. ^t ititUftV 
¥olomu9 et concedimus ac per 'prefentes €oncefi«(ias pro 
Mbiset hered' noftris prefat' Majoriet burgens' et fuecefib- 
tib' fttis qapd idem Major pro ten^ote exifteas ma cum 
duodecim plobioribus hominibut did' Ville five burgi de 
Ppntefreit et precihAus ejufdem, pro temp' ejciften* per Ma« 
jorem ilium nominand,' fimul cum aliis de burgenfib' predidl' 
per ipfum Majorem et probatiores homines evocand' fi fibipla- 
cuerit, in It Mote HaUe Ville five bur^ predid' tociens 
quociens fibi placuerit convenire et ftacuta ordinaciones et 
confiituciones licitas et honeftas pro bono publico Ville five 
burgi predidli et procinAus ejufdem ac fana et falubri guber- 
nacione eorundem de tempore in tempus condere et faccre, 
et eis uti, ac ea in di^la Villa five burgo et procindu 
ejufdem exequi, ac etiam ea et eorum quodlibet prout eis 
melius videbitur expcdire mutare, valeant in perpetuum. 
iCC ttlt^rtUiS de uberiori gracia nofira volumus et conce* 
dimus ac per prefentes confirmamus pro nobis et heredib' 
Aofiris quod iidem Major et burgenfes ac fucccfforcs fui 
babeant et pacifice gaudeant omnes et omnlmod' libertates et 
confuetudines per eofdem Burgenfes t\ predccefibres fuos 
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infra Villam five burgum Poatiffradi piediA' ex antiqiicy 
aiitat' Qt quod Bargenfes predid ct fuccefibres fui ac 
omnes infra cand' Villam live burg' inhabitantes de the- 
oloneo maragio panagio pafTagio pontagio et (edagio per 
totuni fcgnum nodrum Anglic et poteflatem noftram in per- 
petuum tint qnieti, ^tlutC volumus et finniter precipimos 
pro nobis et heredib* noftris quod prefatus Major et BargeiH 
fcs Ville five burgi dc Pomfrelt prediA* et eonim fucceflbres 
omnia et >'ingula cogniciones franchefias libertates immanL- 
tates et privilegia^ ac omnia alia premifs' prout fuperius fpe- 
cificantur, habeant teneantet exerceant«aceiset eorum fingolia 
plenc libere integre paciiiceetquiete in pcrpet' guadeant cr 
utantur abfque im'peticione moleftacione perturbacione aut 
impedimento noftii vel hered' noftror' aut aliquorum offici- 
arior* feu miniflror' noftror' vel hered' noftror' quorumcon* 
que, iicut pridcm eft modo et forma fuperius declaratum^ 
31n fUfU0 rci Teftimon' has Uttcras noftras fieri fecimua 
patentes. Dat' London' fub figillo noftro ducatas noftri 
Lancaflr' primo die Decembr' Anno regni noftri qoaxto^ 
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Dei gratia Anglise Scotiae Frandx et 
Hiberniae Rex fidei defenfor, &c. OltllltbUB ad quos pre- 
fentes literse pervenerint falutem ; cum Dominus Henricus 
luiper Rex Angliz quartus, per literas fuas paten tes fub 
f\gillo Ducatus fui Lancaftrie confedlas, gerentes Dat' primo 
die Decembris anno Regni fui quarto conceiTerit (inter alia) 
ad tunc Majori et burgenfib' Villa; five burgi PontiffraAi et 
corum hcrcdibus et fucceflbribus in perpetuum quod iidem 
tunc Major et burgenfes et eorum hcredes et fucceflbres Major 
et burgenfes, in FedoSandi Michaelis Archangeli tunc prox- 
ime futuro pod Dat' earundem literarum patentium, et 
poilea de anno in annum in eodem feflo inter eo£dem burgen- 
fes in quadam aula ibidem vocata le Motehall cjiigerepoiiint 
de feipfis trefdecim Comburgenfes de probioribus ho:nimbus 
Burgenfium villae five burgi praedicli, quorum Burgenfium 
imus femper in Majorem Villx five burgi prxdicli ad tunc 
eligereturac Major Villae five burgi illius per unum annum 
poft eleftionem illam proxirae fequentem exifteret, prout 
per eafdem literas patentes plenius liquet et apparet ; cumque 
nos cfedibiliter informamur quod eleftio Majoris Villx five 
burgi pr<edidli antehac fadla fuit per pajorem numerum 
vociim etfuffragiorum Burgenfium cjufdcm Villae five burgi, 
rationc cujufquidem formx et modi eleflionis diverfx lites 
difcordia; et controverfias multoties motse et ortx funt inter 
Majorem Comburgenfes et Burfcnfes villae five burgi praediAi 
pfo et conccrncntcs fuflfrag* et voc'dand' inelcAionc N^ajoris 
b 3 ejufdenij 
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ejitfdem villas five bargi« ex qoo fiepa nnmero magna invtdia 
malicia etmins ct multa alia enormia infecata funt ad per- 
tarbationem pads noftrae et in peffimnm ezemplum aliorum s 
$frCtAtJ0 igitor qood nos ea intentionie ut omnis difcordia lis 
et cdntroYcrfia in ct circa ele^onem Majoris ville five bnrgi 
pnedidU'deincepspenitus toUantur, ac utpax et amicabilis 
Concordia inter Majozem' et Bnrgtnfes ejufdem Villae five 
bnrgi predial crefcat et revivat, nisc non ad humilcm peti« 
tionem nunc Majoris et Bufgenfum y^Hx fiveburgi praedi^U, 
TOtunna or conceffimos ac per prxfentes pro bobis^heicdibiu 
et AicccA>fibiM Aoftris boncedimas prae^tis Majori ct Bur« 
genfibas viUae five bnrgi praedidU et fuccefibribus fiiis qood 
cleAio Majorit villae five boigi praedi^ quoUbet anno et de 
aimo in annum in poAemm in peq>etttnm fit et erit in die 
ftft' fanAae crucis^ videlizet in et Aiper decimum qnartnm 
diem fepcembris modo et ibrma inferiiia in hiis prefentiboa ' 
mentionat' et exprefs*. Wt Q0M^ iHe qui £c ut prelertut 
cleAna et nominatus fiieritMajor viHae five bnrgi praedid| 
facramentuffl corporate coram nltimo Majore predecefibre fna 
«C GombnrgeafibosetBnrgenfibus ejufdem villae five borgi 
vel tot eorom qoi tunc interfaerint, in et fbper feftun^ 
fan^ Micliaelis Arch' tunc proxime feqnefttem talem cleM- 
onem et nomtnationen predi^hun ad oficinm Majoris villae 
five bnrgi praedi6ti« in omnibus officium iHum tangentUni9 
five concementibus, bene et fideliter exequendis etexerccndia 
praeftabit; d^t QllOOpoft faciramentum praedi^m fie praefti^ 
ttfm, officiom Majoris villas five borgi pnedi^i pro ono anno 
integro ex tano proximc i^qentc exequi valcatct poifit. Ct 
ad intent jonem quod predi^a ele6tio fiat fine contentione e\ 
malicia aliqno modo, volumus et per ptdentes pro nobis he- 
rt^ibus et'fiicceflbribtts noftris concedimus eifdem Majori e^ 
Borgenfibns villse five burgi prediAi et fuccefibribus fuis, 
quod in prcdi^lo te^npore eieAionis cajtifltbet Majoris 
villc five burgi prcdiAi in pofterum, qoilibet Burgenfia 
ojvfdem vitfaefirt burgi ]^nedl^(exceptis Comburgcnfibiu 
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<^ul(ieiii WU« five burgi) fitfTngium ct vocem faam infcribei 
vei infcribi faciet in pampeciapapiri aogU<9^ in a little 
JcroU of Paper et di6!aixi peciam papiri fimul cum difto fjuf- 
fragio et voce fuis in eadem fufcriptis imponet in quandam- 
bagam five pixidem pro hujufmodi caufis per Majorem et 
fiargenfet villae five bargi pnedi^ provideadani> quxquidem 
pccia papiri non continebit nomen ipfios perfonae dantis vo- 
cem et faffiragiom fuam fed infcriptio hujufmodi erit moda 
ct forma fequent' Videl' decimo quarto die feptembris anno 
Dom' &;c. talis eleflns eft Major vills &ie burgi prsedidi^ 
femper nominand' et cxprimend' diem et annum et nomen 
pcrfonae fie ut prexertur in Majorem fieri nominand*. <Ct 
fi contigerit quod numerus vocum et fuffragiorum fie nt 
praefertur in parvis peciis papiri infcribendorum par ^et 
Cqualis fit, quod tunc tres feniorea Comburgenfes qui adtunc 
intcrfiicrint addent et infcribent.fufitagium ct yoccm fua fimi- 
titer in papiro, et eadem impooent in praediAam bagam five 
pixidem y ^t quod de tempore in tempus in perpetuum qui- 
libet cui plurima? dabantur voc^s modo et forma prxdiAia 
facramentum corporate ad officium Majoris villae five bufgi 
praedidi et omnia alia ad inde fpedantia five pertinentia 
faciendum in die fefii fan^i Michalis Archang' proxime 
fequcnte ppft talem eledlionem et npminationem cujus libet 
talis perfonae ad officiom Majoris prxdi<^i coram Majore pro 
tempore exifiente et Comburgenfibus etBurgenfibus vill» 
five burgi przcdi^i yel tot eorum qui adtunc interefie volu- 
erint (quorum pracfatum Majorem unum ciTe volumes) priiis 
praeftetquamofficium Majoris villae five burgiprscdiAi pro uno 
anno intcgro tunc proxime fcquente poft pr^diAum feilmn 
fmndi Michaelis Archangeli in quo fie ut praefertur in 
didum ofHcium Majoris vilUe £vft burgi praedi^i juratus 
fuerit, habeat exerceat et exequatur ; pracdidlis literii paten- 
tlbus permcntionatis aut aliquibus aliis Uteris patentibus 

quibufcunquc aut aiiqua alia re caufa vcl materia quacun- 
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que m contrarium inde In aliqao non obftmtibm. 9t 
telnttltt^ quod prxdito peciie papiri fie inrcripue folam- 
modo infpicientar et fuffragio in eiidem infcripto fobni* 
modo perlegentar per tjrs fcniorea Comburgenies viHae 
£ve burgi pnedidl qui tunc ibidem interfuerint, et quod poft 
quamlibet liajufmodi eledionem fie confummatam et plene 
finitam pfaedidbe peciae papiri fie in praedidam bagam fire 
pixidcm imponends immediate comburentur per praedidos 
ires fenioresComburgenfesviliae five burgi praediAi. SltCOttt 
idem nuper Rex Henricusquartuspereafdem literasfuas pa- 
tentes pehnentionatas concefleri t pta^ato Majorict burgenfibus 
ct fuccefibribus fuis quod ipfi per fervientes fuos ad Clavaa 
haberent poteftatem et authoritatem ad attachiandum et 
, arreftandum quofcumque viros et mulieres minus fufiicientes 
per corpora fua in quibufcumque placitis quxrelis contrac- 
tibus ct demandis aut aliis adionibus perfonalibus realibus 
icu mixtis quibufcunque infra viUam live burgmn prasdic- 
turn et precia^um ejufdem qualitercunque fa^s five emer- ' 
gentibus quae aliquo modo inotae forent five moveri eon- 
tingerent adtime in futuro, prout per eafdem literas pa- 
tentes inter alia plenius liquet et apparet, ^00 de uberiori 
gratia nofira ipeciali» ac ex certa feientia et mero motu nof- 
tm, volumus et eoncedimus prxfatis Majori et burgenfibut 
Tills five burgi prsedidi et fuceefibribus fiiis per priefentes, 
quod ipfi per fervientes fuos ad clavas, habeant et habebunt 
poteftatem et authoritatem tam attachiandi ct arrcftandi 
quofcunque viros et mulieres minus fufiicientes per corpora 
fua/ ad refpondendum alicui perfpnae five aliquibus perfonis 
quaerentibusfivequaerituris deaut fuper aliquibus adionibus 
perfonalibus five mixtis in curia Villa five burgi pnedidi 
plitabilibus, quam etiam ad executionem et executiones capi- 
endum ctexequendum de ct fuper aliquibus bonis five catal- 
lis infra villam five burgum predidum inveniendis, pro fatis- 
fa^enc aliquorum debitornm five alicujus pecunix fumptae 
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^ii» in curia vill« five burgi pmdi^ in aliqoib^s bnjafino- 
^i a^Uonibus five qucrelis in coria cjafdcm vills five buigi 
detenninabilibus, de tempore in tempus debite recupe- 
rat' erunt^ et in omnibas et fingulis hujufmodi a£Uonibus» 
omnibus talibus procefs' jadiciis et cxecationibus uti et 
exequi» qualtbos per legem et confuetudinem bujus regnl 
Angliae in talibus adionibus utuntur et uti debent, ac in tam 
amplis mode et forma prout, in aliquibusaliis curiis noftrisde 
^cordo inaliquo alio burgo civitate vel villa incoiporata 
infra hoc regnum noftrum Anglix ufitatum et confuetumcS 
^ut fieri debet aut poteft. Ct ttlt^rtUtf volumes et ^ 
prefentes pro nobi^ heredibus et fuccefibribus noftris conce- 
dimus prxfatb Major! et burgenfibus vill« five burgi prae- 
diAiet fuccefibribus fuis quod Major villc five burgi pre" 
didi pro tempore cxiilens aut aliquis alius vel aliqui alii per 
ipfum fore deputAnd' de cetero in perpetuum plenam habeaot 
ai|thoritatem et poteftatem vigore prefentium ad habendum 
rogandum demandum accipiendum recipiendum ct percipi- 
endum de qualibet perfona vel perfonb cum qualibet caredfi 
anglice vocata a bare nvane Carte or a Shod Carte, unum 
obolum legalis monetae Anglic, ad et verfus reparationem et 
manuren^ionem viarum paviamenti pafiagii et alionna 
locorum infra burgum praedi^umetprecinflum ejufdem, fore 
difponendum per difcretionem Majoris et Comburgenfium 
yillae five burgi prjedidi pro tempore extflentium; ct he 
literx nofirx patentes vel irrotulamentum earumdem crunt 
de tempore in tempus tam przfi^to Major! pro tempore ex« 
ifienti quam omnibus talibus perfonis per ipfum ut proefertur 
dcputandis, fufficiens warrantum et exoneratio in ea parte, 
fCt UltCrtUB volumus ac per prefentes pro nobis heredibus 
ct fucccfibribus noflris concedimus damns confirmamus 
ratificamus ct approbamus prxfatis Major! ct Burgcnfibns 
villae five burgi prcdidi et fuccciforlbus fuis, omncs ct omni- 
jnodas libcrtates, franchcfias, immuniutcs, excmplificationc% 

privilegia 
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fmikgoi, qiiieti|ieia»» et jurifdiAioiiesqox Major et Biitgeft# 
les Tilbe flvebiirgi prTdidi modo babent tetteat vtmilttr tr 
(2iideat,«iit qme eontm aliqai re] predeceiTofet f« per qw*^ 
cnmqae nomina fire perqaodcomqae iioineii, tcI ger qQam-- 
cmnqoe incotporatipnem, tcI pretextn cojiifctiinqtte iaooipo^ 
ftiioais, ante hac habnenmt, ttfi vel gavifi fiieniiit^ avt babere^ 
ftcncK, vd, vel gmdere debvenmt de fttt« hefcditario. raciotie 
ret pietexta aliqnanun cartareoi, avt literanun patentium^ 
per aliquem priAogenhonim aot anteceflbram noftroranr 
mopericgam vel xeginanmi Anglie quo qao modo fiidamnt 
confinaatamin vel coDceffiLram, ^ qaoconqoe riio legali 
atfido^ jare, titnlo, confoetitdiBe, vrfu» feu prffcr^ptuMie^ 
ante bac legitime afitata, habita, feo confueta; licet eadem aot 
^Ofom aUqaod vel aliqtia, ante bae na' non faerintvel fnit^ 
ant abus' vel male us' vel difcontinuat' fbenmt aot fiiit, ac. 
ficet eadem vel eoram allquod ant aliqna forisfiiA' aot 
deperdit' font ant foemnt. ^djbfirD' cenend' et gaudend* 
prxfktia Major! et Burgenfibus villae five burgt pr^di^, 
ct focceflbribnt fais in perpetaum ac tf fietthp ct fohrendo 
inde nobis beredibos et fucceflbribns noftris» annnatim, tot . 
tanu talla eadem et bujofm<)di redditus fervicia denacioa . 
fammas et demandas quaecanquc« qnot qnanta qnalia et qus 
nobis antehac pro eifdera reddi feu Iblvi confueverunt, fea 
reddere fen folvere 4pbiierant. fl)^ar0 volamn&ac per pre- 
lentes pro nobis heredibus et fucceflbribas- aoftris coQcedimos 
quod prxfatus Major et Burgenfes villa. five bnrgi pr^didi 
ct fttcceflbres fai« babeant teneant utaimir et gaudeant, tc 
plene et intigre habere tenere uti et gatidere valeant et poffint . 
in perpetiium, omnesUbertateSyliberas confoctudines, piivilt- 
gia,authoritateSf juriidiAiones et quietancias pr<cdidl% fecnn- 
dum tenorem et effedlum hamm literaqim noftranun paten- 
tium» fine occurfione vel impedimentonoftroitim, heredum vel 
fnccefibrum noftrorum quorumcunqoe ; ^Olftltf0 quod 
iidem Major et Burgenfes villt five bnrgi pr^diAi et fuc- 
ccfforesfui^veleorumaliquif^yel aliqai ratione praemiirorum j|^ 
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^1. eonin aUcajiiB, per Nei heiede$ vel fiicccflbres noftros* 
jyfticianotTmcamitcsefcaetores aut alios ballivos fedarioa 
i^vealiot offidariot fi?e miniftros noftroi, heredam Yd fiw« 
€«0Qfttm noftforum quofumctunque^ inde occarfioncntarmo* 
lefcntvi iFexenUr feu gravc&uur, occarfionctar moleftetur 
V€x«tttf graTCtiu feu in aliquo pertarbetur. TfUitUttBtt 
jMcr prefentos pro nobi^ heredibus e( fucccffonbus noftm 
^andantes ex prxcipientes, tain Thefaarario CanccUario et 
Barmbus noftri9 Schacharii ooftri^ heitdom et faccelTonixn 
noftroram» qvam Attomato et SoUcitatori no(iris general* 
pio tempore exiftentibua^ et eoram cuilibet* et omnibua alits 
officiariis miniftris noftris quibufcnnque, quod nee ipfi aee 
eorum aliquis Tel altqni aliquod breve vel AunmonitioQeai ^ 
de qno warranto^ five aliqnod aliud breve bievia vel proceT- 
f^m nodrum quxcunque, vcrfus ipfos Major^m et Borgenfea 
yil« five burgi prcdi^is vel eorum aliquem vel aliqnoa pro 
aliqttibus caufia rebus vel materiis oflFens' clameis Yd 
niruipationibas^ aut eprum aliquo, per ipfos aut eorum aliquou 
debiti^ cUmatis attemptatis ufitatis habitis feu ufuipatis 
9Ute diem confettonis prefentium, profequantur aut con- 
tinuantur^ aut pfofequi aut continuari facient aut cau(abunt» 
feu eorum aliquis faciet aut caufabit. ^(AtlXttB etinv 
quod Major et Burgenfcs villa five burgi pr«diai five 
coram, aliquis, per aliquem vel aliquos jufliciarios officiarioa 
aut miniftroa pr^diftos in aut pro debito, ufu, clameo^ 
ufurpatione» vel abusu aliquarum libertatuum, franehefianua 
aut jurifdi^onum ante diem confedionis harum literamm 
noftrarum patentium, minime moleftentur aut impedientur, 
aut ad ea vel eorum aliquod refpondere compellantur. 
CoiKQlte quoddam Hofpitale quondnm fundatum per 
quendam abbatem monasterii fan6U Ofwaldi in praediao 
comitatu Eboracenfi vocatum feu cognituro per nomea 
Hofpitalis Sanfti Nicholai infra villam five Burgum Pon- 
tiffiaai prcdiai exiftit. confiftcns de uno kaorc c% trcf- 
decim pauperibus ad majus, in diao hofpitali de tempore in 
|c»pus rclcvjmdis et fuftcpandis, quorum cleaio nominatio 

locatio 



Digitized by VjOOQIC 



ccrm APPENDIX, Na V. 

iKado et «ppmidoatio ad Nos hettdes ct fucceflbres nxAtm^- 
fkno jiue fpedat ec pemoet in jure coron» noftrae Aagliar^ 
front certain inde habemus notitiam iCnttlQUS ik» credibU 
fittr iolbnnaniar quod qnotiefconqae locus prap^dfais ice- 
tDiis, aut aliqaorom pxardiAorum tfefdecim paopenimkolpi- 
talii predict!, per mortem, furfam reditionem foris&cturam> 
anotiDnefli auti alio modo quoconqne antehac yacare cob- 
^gerit, auditores et receptorrs nofiri in partes illas circa 
■egotia noftra aimoatim itenerantes, ibpcr reqaifitioaeai et 
Snfinsationem diTcrfanun perfonaram non cxiilcntiam Bur- 
genfes aat inhabitantes viiU five bnrgi praedictiyquafcunqne 
alias perfonas in loco prxdictonim lectoris et patipenim ic 
vacare contingente nominare eligere et preficere confueti fiie- 
jnnt; ratione cnjus electioni» et nomioatioBis, paoperes et 
cgeni homines viUs five bargi predict!, rookoeies orbati et 
deftitoti font eo releramine et fuftentatione quibus in faofpi- 
feJi prxdicto habere poterant et deberetat, ad g/a re damn tun 
ct emus et prejudiciam villae fire bargi predict!, ^t^il^ 
^nod nos ea intentione ut Major et Borgenfes viHs fiver 
bvrgi prcdicti onera et expens' dictae yiHee firebargi melius 
Jupportaie et fuftinere poflint^ de gratia noftra fpecialiac ex 
certafbientia et mero motn noftris, nee non ad humilem pcti- 
fionem et requifitionem prxfat' Majoris et burgenfiam villae 
five burgi pr^dicti, pro eo quod eis melius fciri poteft qui 
^rerint pauperimiet dc honella converfacione et ad prsdicta 
fbparalia loca lectoris et paupenun ejufdem hofpi talis maxi- 
neidonei, de gratia noftra fpeciali acex certa fcientia et mero 
moto noftris voluimus et conceftimus ac per prefentes pra 
sobis heredibus et fucceflbribus volnmus et concedimus prx- 
fatis Majoriet burgenftbusvillv five burgi Ponciftracti pne* 
dicti et CuccefTorxbus fuis» quod quandocunque contigerit in 
fntuTO aliqnem vel aliquos de przdictis lectore et pauperibus 
lioipttalis praedicti obire, aut pro aliqaa rationabili caud a 
loco five locisfuis amoveii, quosquidem lector et pauperea 
ikofpitalis praedicti qui nunc funt aut impofterum fuerint et 
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*tonim adiquem vel aliqaos pro male fc gerendo smt pro 
aliqua alia caufa rationabili a loco five locis fuisper Mdjorcm 
et burgenfes villae five bargi pracdidU pro tempore exiftent* 
Tel majorem partem eoraindfiiQ (quorum Majorem Tilhie 
five bnrgi praedkti unum efle volumuB) amobilem ct amoU- 
les efle volumus, quod tunc et toties licoat ct^ljcebit Majoki 
ct Comburgcnfibus villae five burgi praedi6ti ml 
major! parti eorum (quorum majorem villae five bnrgi 
praediAi pro tempore exiftentem nnu^m cCe vokimmj 
«num alinm vel plures alios de pauperibus ct egeivis perfonis 
villae five burgi praedicti, in locum five loca hujufinodi 
ledloris vel hujufmodi pauperum hofpitalis praedidi fie «BOxi 
vel amoveri contingentis vel contingentium, cum favore 
Aollro ac pro nobis et nomine noflro eli^ere nominare ap- 
punAuare et locare ; et quod quaelibet perfona fie ut praefer- 
tur eleda nominata appun^uata et locau in hofpttalt pro- 
dicto erit et remanebitdumnte vita fua naturali, nifi interim 
pro male fe gerendo aut pro aliqua alia caufa rationabili ab 
hofpitale praedicto amovebitur ; et hoc totiens quotiens cafus 
fie acccderit aliquo actu fiatuto ordinatione provifionc 
praefcriptione ufii feu confuetudine in contrarium inde ante*- 
liac in aliquo non obflante. |9r0lltf0 tamen femper quod 
haec praefens conceffio nofira quoad electionem et locationem 
eorumdcm lectoris et pauperum in hofpi tali praedicto, folum* 
modo durabit et continuabit durante beneplacito noftro he« 
redum et fucceflbrum noilrorum et non ultra, aliquo in pre- 
fentibus contento in contrarium inde in aliquo non obftante* 
3SoIUfnU0 ctiam acper prefentes concedimus prefatis Ma* 
jori et burgeniibus villae five burgi praedicti, quod habeant 
ct habcbunt has literas noflras patentes fub magno figillo 
noflro Anglae debito modo factas et figillatas abfquc fine feu 
feodo magno vel parvo nobis in hanaperio noflro feu alibt 
ad ufum noflrum proirde quoquo modo rcddend' folvend* 
Tel faciend', dSo Cj[UO& cxpreiEi mentio de vero valore an* 
nuo aut de aliquo alio valore vel certitudinc pracmiflbruni 
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i alieojos^ aat de aliis donis five conoefliombiQ, per qm 
vel per aliquem anteceflbram fire pcogfiiitorttiii aoftiorum 
pzaefatis Majori et Bargenfibai Tiliae five burgi piaedicci 
aatehaec tempora&€tig« in prefeattbaMmouM Atta exiftit'; 
aliqno ftatato acta ojdinauone 'pcovifioiie proclaotttione 
fiveieilricdonei« «ontrariam inde antebac habita facu cdita 
fwdinata^rc provifa^ aut 'ali<]aa al}a re qiafa vel Biateria qua* 
cnnqoe ia aUquo nonobfiante. 3IR tuU^ rdtcftimoiiuiiin 
Ins Uteras noftsaa fieri fectmos patentes Tefte me ipfo apud 
Weftmonafteiiiuii fecando die Marcii antK> regni noftn An- 
^iae Fianciae et Hibeznlae quarto^ et Scotfae qoadra* 

-giBfilllO* 

TOPHN. 

Per breve de privato figihoV icCm 

Xiaauaat'per aae^ 

Tbomam MAkrajr. ^ 
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iN Dtig^tt's Bttnnaii^ VdU L P. 98* we itad «i fSi- 
iows : — *^ I come now to Ilben de Lac7» ^^to wlioiki 
King William the Conqoeior gave the CaiUe and town df 
Brokenbri^gc in Com. Ebor. fo termed by reafon ^ a 
Broken bridge near that place (fcarce half a mile eaft ktnt 
Old Pontfrad) bot afterwards by him^ according to the 
Norman dialed, called Pontfract*. 

He had alfo by his gift all that part of the Connty of 
'Lancafter, then and fince called Blackhumfiire (now one«f 
the haadreds) fittutte towards the Weft Riding of York(hiie» 
with other lands of vaft extent. So that» at the timcof die 
general farvey» he had no lefs dum an hundred and fifty 
Lordlhips, or thegreateft part of fomany in York(hire,ten 
in Notdnghamfliire, and four in Lincolnfliire; and obtain* 
^ from William Rufus a confirmadon + of all thofe coftoma 
belonging to his caftle of Pontfract, as he had enjoyed in the 
time of William Ids father. 

In Ltlanti Ittntrary^ fol. 45, theto ate the fdflownig 
^affages : " Pontefract is a French name brought yn byi&e 
Laceys^ Normans, for the Englilh word Broken^b ridge i 
whcr as now the faireft part of Pontefract ftondith en the 
toppe of the hille, was after the Conqueft a chapel; with 
a few fparkclid houfes. The chapel was called St. Ln^ 
nardet in the Friths ; and, as I can leazn, this part of the 
town was caalled Kerkeby*" 



* LeU Itm. vol. i. foL 43« 

f £x ipCo Autof r. Duper in Ciftro de Poiit£ra^ 
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'* King William the Conqaeror gave the Caftelle with 
ibc towne of fiiokenbridg^ and very much land lying there* 
abonts^ to Hilhert de Lactio, a, noble Norman^ This Hil- 
bert founded the College of St. Clemente in the Caftelle." 

'•^ There was a College *ind ^o^ital in Brofaenbridg 

afore dieConqueft^ wher the Monkes lay ontil the Priorie 

was eiteteJ^ ^^ ^ J^ ^^ Hofpitale." 

I 
Lcl. Vol. I, fol. 49.— —From York to Kcxby bridge is 

£ad to be 5 miles^ from Kexby to Wilberford Village 

I sulci* thcno&'to Bdmcly Village 3 miles* 
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